1. Introduction

In the decision of R v Etheridge (2020) 3 QR 481, Sofronoff P observed that the
following statements from Alford v Magee (1952) 85 CLR 437, 466; [1952] HCA 3
(Dixon, Williams, Webb, Fullagar, and Kitto JJ) (See also Fingleton v The Queen
(2005) 226 CLR 166, 196-197; [2005] HCA 34) should constitute the preface to this
Benchbook:

‘And it may be recalled that the late Sir Leo Cussen insisted always most strongly that
it was of little use to explain the law to the jury in general terms and then leave it to
them to apply the law to the case before them. He held that the law should be given to
the jury not merely with reference to the facts of the particular case but with an
explanation of how it applied to the facts of the particular case. He held that the only
law which it was necessary for them to know was so much as must guide them to a
decision on the real issue or issues in the case, and that the judge was charged with,
and bound to accept, the responsibility of deciding what are the real issues in the
particular case, and of telling the jury, in the light of the law, what those issues are. If
the case were a criminal case, and the charge were of larceny, and the only real issue
were as to the asportavit, probably no judge would dream of instructing the jury on the
general law of larceny. He would simply tell them that if the accused did a particular
act, he was guilty of larceny, and that, if he did not do that particular act, he was not
guilty of larceny. It may be that the issues in a civil case tend, generally speaking, to
be more complex than in a criminal case. But the same principle is applicable, and
looking at the matter from a practical point of view, the real issues will generally narrow
themselves down to an area readily dealt with in accordance with Sir Leo Cussen’s
great guiding rule’. (Footnotes omitted).

Use of this Benchbook

The sample directions contained in this Benchbook are not intended as an elaborate
specification to be adopted religiously on every occasion. A summing up should be
tailored to fit the facts of the particular case, and not merely taken ready-made ‘off the
peg (See Nembhard v The Queen (1982) 74 Cr App R 144, 148). In Holland v The
Queen (1993) 117 ALR 193, 200; [1993] HCA 43, the High Court approved a statement
in R v Lawrence [1982] AC 510, 519 that ‘a direction to a jury should be custom built
to make the jury understand their task in relation to a particular case’. Cf R v Mogg
(2000) 112 A Crim R 417, 426-427 [50]-[52], 429-431 [70]-[74]; [2000] QCA 244; R v
Hytch (2000) 114 A Crim R 573, 575 [10]; [2000] QCA 315: ‘A trial judge ordinarily has
an obligation to sum up the respective cases of both the prosecution and the defence
(R v RNS [1999] NSWCCA 122) and to remind the jury in the course of identifying the
issues before them of the arguments of counsel (RPS v The Queen (2000) 199 CLR
620; [2000] HCA 3)'.
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As Sofronoff P explained in R v Sunderland (2020) 5 QR 261, 275-278 [55], sample
directions are not to be:

‘treated as a draft that can be cut and pasted into a summing up. There is ‘no magic
formula or incantation’ that can be invoked in every case to satisfy the burden that the
law places upon a trial judge to give appropriate and adequate directions. Each summing
up must be tailor-made to fit the requirements of the case at hand'.

The particular form and style of a summing up, provided it contains what must, on any
view, be certain essential elements, must depend not only upon the particular features
of the particular case, but also on the judge’s view as to the form and style which will
be fair, reasonable and helpful. See also McGreevy v Director of Public Prosecutions
[1973] 1 WLR 276, 281.

Trial Judge’s Role in Summing Up

A summing up should be clear, concise, and intelligible. If overloaded with detail,
whether of fact or law, and following no obvious plan, it will not have the attributes it
should display. See R v Landy [1981] 1 WLR 355, 367; Flesch v The Queen (1986) 7
NSWLR 554, particularly at 558, where Street CJ stated ‘a summing up should be as
succinct as possible in order not to confuse the jury’.

The object of the summing up is to help the jury. A jury is not helped by a colourless
reading out of evidence. The judge is more than a mere referee, who takes no part in
the trial save to intervene when a rule of procedure or evidence is breached. The judge
and the jury try a case together. It is the judge’s duty to give the jury the benefit of the
judge’s knowledge of the law and to advise them in the light of the judge’s experience
as to the significance of the evidence. See R v Sparrow [1973] 1 WLR 488, 495. In
Holland, the High Court approved a statement from Lawrence that ‘a direction is
seldom improved and may be considerably damaged by copious recitations from the
total content of a judge’s note book’.

The function of a summing up is not to give the jury a general dissertation on some
aspect of the criminal law, but to tell them the issues of fact upon which they must
make up their minds in order to determine whether the defendant is proven guilty of a
particular offence. See R v Mowatt [1968] 1 QB 421, 426; [1967] EWCA Crim 1. In
Holland, the High Court approved a statement from Lawrence that ‘the purpose of a
direction to a jury is not best achieved by a disquisition on jurisprudence or philosophy
or a universally applicable circular tour round the area of law affected by the case’.
See also R v Adams; Ex parte Attorney-General (QId) [1998] QCA 64; and R v Mogg
(2000) 112 A Crim R 417, 430 [71]-[72]; [2000] QCA 244

‘A trial judge’s duty ... will rarely if ever be discharged by presenting in effect an
abstract lecture upon legal principles followed by a summary of the evidence. It is of
little use to explain the law to the jury in general terms and then leave it to them to
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apply to the case ... the law should be given to the jury with an explanation of how it
applied to the facts ...’

See further R v Chai (2002) 76 ALJR 628, 632 [18]; [2002] HCA 12.

In R v Ita [2003] NSWCCA 174, the Court remarked at [90] inter alia that:

‘[tlhe precise nature of the task of the judge depends on many things, including the
context of the trial, its length, its complexity, the way that it has been run, the issues
that arise and, importantly, whether counsel seek more from the judge than that which
has been provided. The judge must ensure that the case of the accused is put fairly
before the jury and, of course, must ensure that the accused has a fair trial. In fulfilling
this duty, the judge will derive important assistance from counsel. The atmosphere at
a criminal trial is not easy to assess on appeal. Counsel at trial are well placed to
determine whether, in the light of the way in which the case has been run, particular
directions to the jury are defective’.

McMurdo P described it this way in R v Mogg (2000) 112 A Crim R 417, 427 [54];
[2000] QCA 244: The onerous duties of a trial judge will ordinarily include identifying

the issues, relating the issues to the relevant law and the facts of the case and outlining
the main arguments of counsel’.

Gaudron ACJ, Gummow, Kirby, and Hayne JJ said in RPS v The Queen (2000) 199
CLR 620, 637; [2000] HCA 3 that:

the fundamental task of a trial judge is to ensure a fair trial of the accused;

this will ‘require the judge to instruct the jury about so much of the law as [the jury]
need to know in order to dispose of the issues’;

‘that will require instructions about the elements of the offence, the burden and
standard of proof and of the respective functions of judge and jury’;

and ‘will require the judge to identify the issues in the case and to relate the law to
those issues’;

‘it will require the judge to put fairly before the jury the case which the accused
makes’;

‘in some cases it will require the judge to warn the jury about how they should not
reason or about particular care that must be shown before accepting certain kinds
of evidence’;

‘none of this must be permitted to obscure the division of functions between judge
and a jury’, and that it is for the jury and it alone to decide the facts;

‘although a trial judge may comment on the facts, the judge is not bound to do so
except to the extent that the judge’s other functions require it’;
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+ ‘often, perhaps much more often than not, the safer course for a trial judge will be
to make no comment on the facts beyond reminding the jury, in the course of
identifying the issues before them, of the arguments of counsel’.
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4. Trial Procedure

4.1 Legislation

[Last reviewed: May 2026]

Criminal Practice Rules 1999 (Qld)

Criminal Code

Jury Act 1995 (Qld)

4.2 Commentary and Suggested Directions

[Last reviewed: May 2026]

This part sets out the usual procedure for the commencement of a criminal trial.

It rests on the proposition that the brochures and video material provided to and shown
to jurors will, together with the judge’s opening remarks, sufficiently inform jurors about
the nature of their role and what they can and cannot do.

However, there may be cases where, because of publicity, media interest, concern
about jury interference or the like, a judge may consider giving the jury a document to
be referred to during the judge’s opening remarks which deals with some of the
following:

The respective role of judge and juror.

The nature of a criminal trial.

The onus and standard of proof.

The importance of not discussing the trial with any person outside the jury.
That jurors should discuss the case only in the jury room, and with all jurors.

The duty of jurors to bring irregularities in the conduct of the trial to the judge’s
attention.

Reporting any jury/juror’s misconduct to the judge.

The prohibition against independent enquiry and investigation, with particular
emphasis upon the use of the internet.

The need to ignore media reporting.

The principal issues in the case.
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e Details about the charge, the Crown particulars and the elements of the offence.

It is a matter of discretion and practice for individual judges and it may depend on the
nature of the charges and the complexity and scope of the case but some judges also
like to provide the jury with a separate document that contains the fundamental
principles which apply to a criminal trial together with details of the charge, particulars
(obtained from the Crown), and the elements of a defence at the outset of the trial.
Others prefer to wait until their summing up to do this. Some do not provide any
document at all.

Even if there are no particular concerns about the misunderstanding of the jury’s role
or jury interference, a judge may consider it appropriate to give the jury a document to
accompany their opening remarks, which might include all or some of the above
points.

From July 2023, a pamphlet entitled “Your Primary Responsibilities as a Juror’, which
contains a number of the points set out above, was distributed to all registries in
Queensland. A copy of this document is available to judges to provide to empanelled
jurors.

If a judge wishes to give a jury a document during their opening remarks (or at any
time during the trial), it is prudent for the judge to provide the document to counsel
beforehand and to invite submissions on it before it is given to the jury. Any documents
provided to the jury will need to be marked for identification in the trial.

Pre-Arraignment—~Pre-Trial Review: Potential Matters to Raise with the Parties

Again, individual practices vary but ordinarily it assists in the efficient running of the
trial for the trial judge to review the trial (in open court) weeks or days prior to the listing
and even again on day one of the trial (prior to the panel being brought into court), for
the purpose of ascertaining from counsel some or all of the following matters (or any
other matters the judge might consider relevant):

e Are there any preliminary issues or pre-trial matters that need to be dealt with
in the absence of the jury?

e Isitare-trial? And ifitis, is it necessary to tell the jury panel/jury that it is a re-
trial in accordance with Benchbook Chapter 22 — Retrial Warnings? It may
not always be necessary to do so and in some cases, it might be considered
information that could be perceived to prejudice the defendant).

o Updated time estimate for the trial.
e Special withess orders.

e Witnesses giving evidence remotely or by telephone.
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e Crown particulars.

e Any issues with documents earlier provided to the parties which the judge
proposes to hand out during the opening remarks.

e Is it possible (and often it is not) to identify the real issue in the trial?
o Bail orders.

e Whether the defence intends to give a reply to the Crown opening: see the
further reference to this issue under the heading ‘prosecution and defence
openings at the outset of the trial’.

e Any covid/health protocols.

¢ Raise with Crown that when names of witnesses are being read out to the jury
that they mention names of any others who may be involved or are mentioned
in evidence but may not be witnesses. This can be most important in regional
centres.

e When it is convenient to take the first break (ie after introductory remarks, part
way through those remarks—this varies on the availability of witnesses, nature
of the trial, and the judge).

Once all this is done and the parties are ready to proceed, have the bailiff bring in the
jury panel. Around this time or earlier, the judge or associate should ascertain from the
bailiff whether (after the jury selection process) the remainder of the panel will be
required in another courtroom or if they are no longer required that day.

Opening the Court
The bailiff opens court (if it is not already open).

The practice for dealing with applications for excusal and for fining jurors who do not
attend varies and depends on the individual judge and individual registry practice.

Sometimes a judge deals with any renewed applications for excusal:

e The associate hands the juror’s card to the judge and the affected panellist
comes to the bench to discuss the matter.

e The court microphone should be muted whilst the issue is discussed with the
juror.

e |f excused, the associate writes the name, number, and period of excusal in the
notebook and on the jury form and removes the panellist’s card.
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Some judges (again this depends on the judge and registry practice) also deal with
jurors who have failed to attend court in response to a summons. See s 28(2) of the
Jury Act 1995. If a judge chooses to do so, see as an example of such an order
Appendix A.

Prosecution and defence counsel announce their appearances (again), as they may
have already done this during the earlier review. It is important that they do so in the
presence of the jury panel.

The interpreter is sworn, if necessary. Provisions in relation to interpreters have now
been incorporated into the Criminal Practice Rules 1999 (ch 11 pt 2 commencing at r
54AA, and sch 5A ‘code of conduct for interpreters’. These new rules commenced on
24 May 2024. See Benchbook Chapter 21 — Interpreters and Translators).

The prosecutor mentions indictment—either by presenting it or advising that it is
already before the court (or, by asking for its return for the purposes of amendment).

The associate hands indictment to judge for perusal.

Early Identification of Impatrtiality and Jury Attendance Issues

Note: In exceptional cases (ie trials that are factually and exceptionally confronting or
graphic, a lengthy trial, or some re-trials), a judge might consider it appropriate to raise
issues of impartiality (as set out under the heading ‘additional matters regarding the
trial and impartiality’) at this point. If this course is proposed, it should be raised with
the parties first (perhaps as part of the pre-arraignment, pre-commencement of trial
issues).

If this exceptional course is adopted the trial judge might consider it appropriate to say
something along the following lines:

‘The trial relates to [insert] (for example, the death of [X] at [X] on [X date]).
The defendant is charged with [X].

[He/She] will shortly be called on to formally plead to that charge on the
indictment. A jury of [insert] will then be empanelled.

As you are in the panel here in the courtroom your name and number may
be called. Before we do that, | want to ensure that you are able to serve on
this jury if called’.

The judge would then address all or some of the matters set out under the heading
‘additional matters regarding the trial/impartiality’ or any other matters the judge
determines are relevant to the particular case.
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If after this process a panellist is excused, the associate writes their name, number,
and period of excusal in the notebook and on the jury form and removes the panellist’'s
card.

The judge then says we will now proceed with the trial, or with the arraignment of the
defendant/s.

Arraignment
The associate hands the indictment to the judge for perusal.

The judge says: ‘Arraign the defendant’ and hands the indictment to the associate,
who arraigns in accordance with s 597C of the Criminal Code and r 46 of the Criminal
Practice Rules 1999.

Section 597C(2) permits a plea to any number of counts to be taken, with consent, at
one and the same time on the basis that the plea to one will be treated as a plea to
any number of similar counts on the same indictment. Subject to that, the associate
adopts the following procedure (for a single defendant):

Associate: ‘[Name], you are charged that on [date] at [place], you [continue from
indictment]’

[Name], how do you plead, guilty or not guilty?’

Defendant: ‘Not guilty. (Or otherwise as the case may be, for example, a plea of
double jeopardy or which challenges the jurisdiction)’.

The associate turns to the judge and repeats the plea given by the defendant, for
example:

‘Not guilty, your Honour’.

If there is more than one count, the associate will continue with:
‘You further stand charged, that [continue from indictment].
[Name], how do you plead, guilty or not guilty?’

If there are alternative charges, after reading the first charge and taking the plea to
that charge, state:

‘In the alternative you are charged that [continue from indictment].
[Name], how do you plead, guilty or not guilty?’

If there is more than one alternative charge, continue with:
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‘Further in the alternative, you are charged that [continue from
indictment]’.

Where the prosecution refuses to accept a plea to a lesser or alternative offence, the
court may either:

1. stand down the count the subject of the plea, with the prosecution proceeding
only on the principal count, and if an acquittal results, then accept the plea on
the lesser charge; or

2. leave both counts to the jury, directing on the use which may be made of the
guilty plea as an admission (See R v Rogers [2013] QCA 52 and Collins v The
Queen; Ex parte Attorney-General (Qld) [1996] 1 Qd R 631, 640).

If there is more than one defendant, the associate goes through the whole indictment
for each (taking counts individually) in turn.

Where on arraignment a defendant fails to plead to the indictment, his or her silence
usually operates as a plea of not guilty: s 605 of the Criminal Code.

Jury Empanelment

The judge directs the associate to empanel the jury and inform the defendant of his or
her right to challenge.

The associate addresses the defendant in accordance with r 47 of the Criminal
Practice Rules 1999:

‘[IName/s], these representatives of the community whom you will now hear
called may become the jurors who are to decide between the prosecution
and you on your trial.

If you wish to challenge them, or any of them, you, or your representative,
must do so before the bailiff begins to recite the words of the oath or
affirmation’.

The associate addresses panel members:
‘Members of the jury, please answer to your names’.
The associate draws cards in accordance with the following procedure:
e The associate places the jury cards of eligible jurors into the barrel.
e After spinning the barrel, the associate takes out a card.

e The associate calls the number, pauses, then calls the name.
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e |If ajuror is challenged or stood by (see below), the associate puts the card for
the juror aside in the appropriate pile.

e If ajuror is sworn, the associate notes the number in his or her notebook and
gives the card to the judge.

e When 12 jurors are empanelled, the associate sits down and leaves the cards
alone.

Challenges to Jury Members

In a criminal trial, the prosecution and defence are entitled to eight peremptory
challenges.

If there are two or more defendants, each defendant is entitled to the number of
peremptory challenges allowed to the defence (ie 8 each—if 2 defendants—16 in
total). The prosecution is entitled to an equal number of peremptory challenges as are
available to all defendants (ie 16 for 2 defendants): s 42(5)) of the Jury Act 1995.

If reserve jurors are required, the prosecution and defence are entitled to:
a) for 1 or 2 reserve jurors: 1 additional peremptory challenge;
b) for 3 reserve jurors: 2 additional peremptory challenges.
For the rules governing challenges for cause, see ss 43, 47 of the Jury Act 1995.

It is necessary for an effective challenge (whether by the defendant or by his or her
counsel) that the challenge be audible to the court (R v Shambayati [2017] 1 Qd R
453, 458 [16]). See also ss 39, 41 of the Jury Act 1995.

Jury Impartiality: Judge’s Remarks to the Jury After Empanelling

After the jury is empanelled, and before the balance of the panel is released, the judge
usually says:

‘Jury members, and those of you who have not been selected, may | please
have your attention.

The defendant in this case is [name of defendant]. [He/She] is charged with
[describe offence, including name of complainant].

This trial is likely to run for [insert], maybe [insert] days. Sometimes trials
go faster, sometimes they take longer.
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The Crown prosecutor will now read out the names of all the prosecution
withesses and any other names of people who might be involved in this
matter. Please listen carefully to see if you recognise any of them’.

After names have been read out by Crown prosecutor:

(Even if the judge has already done this earlier before the empanelment process,
it remains necessary to raise the issue of impartiality again at this point).

‘You will appreciate how important it is that all members of a jury are
impartial and that our community sees that you are impartial. You may
know something about the defendant, or a witness, or somebody
connected with them and feel that your knowledge means that you could
not be completely impartial or that others might suspect that you are not
impartial.

Or, there may be some other reason why you feel you could not be
completely impartial.

(Note: The nature of the alleged offence might affect a juror’s ability to be
completely impartial—an obvious example is alleged sexual offences committed
upon children. In such a case, a trial judge may specifically refer to the nature of
the offence in the course of this inquiry, or depending on the case, any relevant
matters under the heading ‘additional matters regarding the trial and impartiality’
if they were not covered earlier).

It is important that anything which might adversely reflect on the fairness
of this trial is cleared away before the trial starts. If you are concerned
about anything like this—or, even if you are uncertain about something that
you know or feel which might affect your impartiality—please raise your
hand now and in turn | will ask you to come forward to the bench and I will
speak to you privately with my microphone muted before | decide what to
do’.

Additional Matters Regarding Trial and Impatrtiality

Depending on the nature of the trial, some judges might consider expanding on the
above and addressing some or all of the following issues about the trial and impartiality
at this point (or as stated above, in exceptional cases, at the pre-empanelment stage).

Re-Trial

If it is a re-trial and the judge has raised the issue with both sides in the absence of
the jury panel (as part of the pre-trial issues as discussed above) and the parties agree
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or the judge determines after hearing from them it is necessary to say something about
that fact, the judge may find it appropriate at this point to also say:

‘This is a retrial. Retrials occur for a number of reasons and you should not
speculate as to why that occurred. It has no ongoing relevance’.

See Benchbook Chapter 22 — Retrial Warnings. If relevant, this direction should
also be repeated as part of the summing up:

‘It is vitally important that any potential juror is able to bring a completely
independent mind to bear on this case. If you have formed a view about [X]
because of any press reports you may have read or if you know anything
about this case because of something said by a neighbour, friend or a
potential withess you may feel that you cannot bring an independent mind
to bear on this case.

In addition, there may be personal reasons which may cause you to wonder
if you can perform all of the duties of a juror in a case like this’.

For example, some or all of the following might be relevant to mention:

If the evidence is graphic: give some detail.

If it is a long trial: “This trial will last for [estimate of time]—it may not end
therefore until around [date] or for some unseen reason it may take longer
than expected. As a juror, you will be required to attend every day, Monday
to Friday without interruption’.

‘Except for emergencies we cannot adjourn to allow you to attend a
medical appointment or a school concert’.

‘You will have to have the ability to listen for hours on end to evidence
and to concentrate for long periods’.

‘You may have a disability or a limitation due to education or personal
background which may make you feel you cannot perform your functions
as ajuror’.

‘You will have to be able to work with others in a group and you may feel
concerned by the closeness of the arrangements over an extended period
of time’.

Discharge of Juror

The judge may discharge a juror if there is reason to doubt their impartiality. The
procedure is as follows:
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e A juror who signifies that they may have a problem should be invited to
approach the bench. The associate hands the juror’s card to the judge and the
affected juror or panellist comes to the bench to discuss the matter with the
judge in private (remembering to have the microphone muted).

e The court microphone is muted for the conversation between judge and juror
because the reason may be private and embarrassing to the juror (eg as a
victim of a sexual offence). As such, it should not be discussed with counsel.

e The judge will decide whether the juror should be discharged.

e Depending on the issue, the judge will determine if the issue should be raised
with counsel in court and should do so at the first available opportunity in the
absence of the jury and the jury panel.

e For example, if the juror discloses that he or she knows a witness or party,
submissions should be sought from counsel as to whether the juror should be
discharged.

e |If a substitute juror is sworn, that juror should be asked if they heard and
understood the enquiry concerning impartiality.

Replacing a Juror During the Empanelment Process

Where one or more reserve jurors has been selected and one of the first 12 is excused
during the empanelment process and another juror is selected from the panel, that
replacement juror takes the place of the excused juror (See s 46(3) of the Jury Act
1995 and R v MacGowan [2014] QSC 277).

Post-Empanelment

Having ascertained from the bailiff whether the rest of the panel is required elsewhere,
the judge either directs them to go with the bailiff to another court or informs them that
the panel is no longer required that day. Further, the judge reminds the panellists that
they should keep themselves informed as to when next they are required to attend.

Note: Some judges also take the opportunity to thank the panel and remind them that
jury service is a vital function performed by members of the community and that it is
integral to the administration of criminal justice in this State; and that the court very
much appreciates their preparedness to serve the community in this way.

Defendant Placed in the Charge of the Jury
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After jury selection is completed, the judge tells the jury that the trial will now proceed,
and the judge then says to the associate:

‘Place the defendant in the charge of the jury.
(The associate then says to the jury):

Members of the jury, please answer to your names. [Read out the jurors’
names in the order sworn in].

Members of the jury, [name/s] [is/are] charged that on [date] at [place]
[he/shelthey] [read the short form of the charge from the coversheet].

To [this/these] charge[/s] [he/she/they] say[/s] that [he/she/they] [is/are] not
guilty. You are the jurors appointed according to law to say whether
[he/shelthey] [is/are] guilty or not guilty of the charge. It is your duty to pay
attention to the evidence and say whether [he/she/they] [is/are] guilty or not
guilty. Members of the jury, as early as is convenient, you must choose a
person to speak on your behalf. You may change the speaker during the
trial and any of you is free to speak’.

The judge asks the bailiff to make the proclamation as to witnesses.
The judge asks the associate to swear the bailiff.

Note: Some judges might consider it appropriate to give their remarks to jury about
selecting a speaker (as follows) at this point. Many others chose to incorporate this
spiel as part of their opening remarks. See Benchbook Chapter 4A — Judge’s
Opening Remarks.

Selecting a speaker/foreperson:

‘Although you have just heard my associate say that you should select a
jury speaker ‘as soon as convenient’ that does not have to happen
immediately. You will find a brochure about jury service in the jury room
and in it there are some notes about the speaker’s (sometimes called ‘the
foreperson’) role.

Their job will include communicating with me about any questions or
concerns you may have during the trial and, at the end of the trial, telling
the court what your verdict is. As the brochure mentions, your speaker may
also play a useful part in guiding your discussions in the jury room.

The choice of speaker you make early in the trial is not final. You can, as a
jury, change your speaker at any time. And your speaker is not your leader,
or boss, and has no more rights or powers than any of you. You are all
equal; it is just that your speaker is given some extra tasks’.
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Depending on the case, some judges consider it appropriate to have a short
adjournment after empanelling and if so, they say words along the following lines
(note: other judges take a short break after the opening remarks or at a convenient
point during the opening remarks):

‘Before the trial starts, we will have a short break of about 10 minutes. You
may let family or work associates know that you have been selected for
this jury and the duration of the trial. As | have already told you although
we cannot give any guarantees, the trial is expected to last about [expected
duration of the trial]. During this break, you’ll be taken to your jury room
where you can meet your fellow jurors, and settle in.

When you return, | will tell you some things about your role in this trial as
jurors and explain the trial procedure’.

Judge’s Opening Remarks

For the relevant statutory requirements and a sample body of opening remarks, see
Benchbook Chapter 4A — Judge’s Opening Remarks.

Media Relations and Enquiries

The SDLCS Principal Information Officer (PIO) manages media enquiries about
individual court matters.

The PIO’s contact details are: 3738 7640, Level 10, QE Il Courts of Law; or
MediaSDC@justice.qld.gov.au.

The PIO may consult with judges and their associates for assistance with media
enquiries about specific court matters, where the information is not available in the
QWIC database or further clarification is sought (eg non-publication orders, request to
record and broadcast judgments, and judicial photo requests).

Journalists should not contact judges and associates directly with their enquiries. If
contact is made, journalists are to be referred to the PIO in the first instance.

Associates should notify the P1O of any non-publication orders to ensure timely, same-
day dissemination to court reporters and their chiefs of staff.

Media Reporting of Court Matters
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Journalists are guided by the following Queensland Court media resources available
on the courts’ website: https://www.courts.qld.gov.au/newsroom/contact-us/media.
These include:

e media court identification cards for use in Brisbane CBD court buildings;

e practice directions about the use of electronic devices in the courtroom, and
filming outside the QEIl Courts of Law:

o Supreme Court 2014/08 — Electronic Devices in Courtrooms

o District Court 2014/10 — Electronic Devices in Courtrooms

o Supreme Court 2014/17 — Queen Elizabeth Il Courts of Law Supreme
Court, Brisbane Accessways to Remain Clear

e how to apply to access court files;
¢ how to apply to record and broadcast sentencing remarks;
e how to apply to access exhibits for publication;

¢ links to the Queensland Sentencing Advisory Council’s Court Reporting Guide
and Sentencing Guide.

A remote viewing room is located on level 10 of the QEIl Courts of Law, for use by
media during high-profile matters as approved by the presiding judge.

All major media outlets (ABC, News Corp, AAP, Nine Network, Seven Network, and
Network Ten) have access to office facilities located on levels 8 and 9 of the QEII
Courts of Law.

Media Monitoring

The PIO provides a media monitoring service to all judges and associates. The PIO
can also provide copies of individual items of interest and reports on all media
coverage about a specific court matter. Contact the relevant head of jurisdiction and
the PIO with any concerns about courts media coverage.

Social Media
Queensland Courts operate the following X (formerly Twitter) accounts:

. @SupremeCourtQLD — Supreme Court of Queensland

. @DistCourtQLD — District Court of Queensland
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. @MagsCourtQLD — Magistrates Court of Queensland.

These accounts are managed by the PIO, in accordance with the courts’ social media
disclaimer: https://www.courts.qld.gov.au/newsroom/social-media.

Image Consent

Judges should contact the PIO should they wish to provide their photograph to an
external organisation for courts promotional purposes. The approved photograph, its
intended use and the judicial consent will be recorded. The PIO can take judicial
photos if required.

Procedure During the Trial

Prosecution and Defence Openings at the Outset of the Trial

As to the Crown'’s right to an opening of the evidence, see Criminal Code s 619(1).

As to the right of the defence to present an issues opening at the start of the trial after
the Crown opening, see Rv Nona [1997]2 Qd R 436 and R v Oulds (2014) 244 A Crim
R 443; [2014] QCA 223.

Prosecution and Defence Cases

At the conclusion of the prosecution case, the associate or the judge (if the judge
prefers) addresses the defendant (or, where more than one, the first named on the
indictment) as follows: See r 50 of the Criminal Practice Rules 1999:

‘The prosecution having closed its case against you, | must ask you if you
intend to adduce evidence in your defence. This means you may give
evidence yourself, call witness[/es], or produce evidence. You may do all
or any of those things, or none of them’.

If the first defendant adduces evidence, the associate calls upon the next defendant
named in the indictment at the end of that defendant’s case, and so on.

Note: Ordinarily, the order of cross-examination follows the order of the names of the
defendants on the indictment.

After all the evidence has been adduced, it may be appropriate for the judge to check
if the prosecution proposes not to adduce rebuttal evidence. See Kern v The Queen
[1986] 2 Qd R 209, 211-212; R v Chin (1985) 157 CLR 671; [1985] HCA 35; Rv Soma
(2001) 122 A Crim R 537; [2001] QCA 263.
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Then discuss with the lawyers, in the absence of the jury, any special directions likely
to be required in the summing-up and the nature of the cases the prosecution and the
defence propose to develop in address.

The order of addresses is prescribed by s 619 of the Criminal Code. Where the
defendant is undefended and does not adduce evidence, the prosecutor has no right
of reply unless he or she is a Crown law officer: Criminal Code s 619.

Before the jury retires to consider its verdict, the bailiff is sworn in as the jury keeper
by the associate, if that has not already occurred.

Appellate Authority on the Role of a Prosecutor and the Limits of a Closing Address

Role of the Prosecutor

A prosecutor’s closing address may be robust and firm, but it must be fair.

A prosecutor’s address does not need to be said and the case law permits ‘flourishes’,
but they must not inflame a jury’s emotion or prejudices.

The unique role of a prosecutor was summarised by McMurdo P (with whom
Morrison JA and Atkinson J agreed) in R v Gathercole [2016] QCA 336, [49]:

‘It is well established that in conducting an Australian criminal trial, which is both
accusatorial and adversarial, the prosecutor has a duty not to obtain a conviction at any
cost but to act as a minister of justice. The prosecutor’s role is to place before the jury
the evidence the prosecution considers credible and to make firm and fair submissions
consistent with that evidence but without any consideration for winning or losing. The
central principle is that the prosecution case must be presented with fairness to the
accused. Unfairness may arise from the manner in which the prosecutor addresses the
jury’. (Citations omitted).

A longer statement of the role of a prosecutor is set out in R v Smith [2007] QCA 447,
[38] by McMurdo P (Keane JA and Daubney J agreeing).

The Limits of Trial Advocacy: Closing Address

The New South Wales Court of Criminal Appeal, in Livermore v The Queen (2006) 67
NSWLR 659; [2006] NSWCCA 334, [31], identified a number of matters in a
prosecutor’s address which can lead to a miscarriage of justice:

‘(i) A submission to the jury based on material which is not in evidence.

(ii) Intemperate or inflammatory comments, tending to arouse prejudice or
emotion in the jury.
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(iif) Comments which belittle or ridicule any part of an accused’s case.

(iv) Impugning the credit of a Crown witness, where the witness was not
afforded the opportunity of responding to an attack upon credit.

(v) Conveying to the jury the Crown Prosecutor’s personal opinions’.

lllustrative Cases

Submissions Based on Material Not in Evidence and Personal Opinions

In R v Callaghan [1994] 2 Qd R 300, 306; [1993] QCA 419, the Court of Appeal held
that:

‘... it is not appropriate that Crown Prosecutors use the dignity of their office in order to
“tell” a jury something that is not in evidence. It should not be forgotten that whether the
address is to a judge or to a jury, counsel’s role is to make submissions, not express
personal opinions or enter the fray as a contestant’.

Intemperate or Inflammatory Lanquage

In R v Smith [2007] QCA 447, [39]-[40], McMurdo P (Keane JA and Daubney J
agreeing) said:

‘In determining whether to allow an appeal on the basis of an inflammatory jury address
by a prosecutor, the critical question is not whether the prosecutor’s remarks were
improper but whether they may have improperly influenced the jury so as to cause a
miscarriage of justice: R v M and R v McCullough. Central to that question is the
underlying right of an accused person to a fair trial according to law ...’

‘An intemperate and improper prosecution address can result in a miscarriage of justice
and lead to the setting aside of a conviction; it is important a prosecutor’s jury address
does not distract from the true issues in the trial: R v Freer and Weekes’. (Citations
omitted).

Comments Which Belittle or Ridicule Any Part of the Accused’s Case

While putting the Crown case to the jury, advocates must not ridicule an accused’s
case.

In Hughes v The Queen (2015) 93 NSWLR 474; [2015] NSWCCA 330, the New South
Wales Court of Criminal Appeal considered 27 comments from the prosecutor’s final
address which the applicant submitted were inappropriate.

Phrases that the Court held were acceptable included:
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e characterising the evidence of an accused an ‘inherently unreliable’;

e submitting that the accused was attempting to ‘desperately and artificially’
distance himself from the complaints;

o that he had ‘got away with his crimes for years’;
¢ that his evidence was ‘thoroughly unsatisfactory’; and

e submitting that the evidence of the complainants was ‘utterly convincing’ and
‘disturbing’.

The Court held the following remarks were not appropriate:

the use of the words ‘depravity’, ‘horrible’, and ‘haunting’'—for being loaded with
emotional connotations;

e submitting that a submission by the accused’s counsel was ‘actually just there
to distract you’;

e describing the evidence of the accused as ‘a complete load of rubbish’—this
was belittling of him; and

e referring to the accused being taken ‘off script’.

Duty Not to Undermine the Judge’s Ruling

Counsel must not undermine a judge’s ruling in a closing address.

In RvLewis[1994] 1 Qd R 613, 627; [1992] QCA 223, Macrossan CJ said:

‘Counsel should not suggest or endeavour to hint to a jury that the trial judge’s rulings
on law are wrong or that they disagree with them’.

This sentiment was also emphasised by Pincus JA at 646:

‘It is indeed manifest that every member of the Bar must absolutely accept the judge’s
directions to the jury on the law, from which it follows that there is an obligation not to
put to the jury arguments against those directions’.

Relevant Cases Where a Conviction Has Been Set Aside Because of a Prosecutor’s Improper
Final Address

R v Smith (2007) 179 A Crim R 453; [2007] QCA 447: Impugning the credit of Crown
witnesses (security guards), where those witnesses were not afforded an opportunity
to respond to the attack on their credit, amounted to a miscarriage of justice.
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R v Gathercole [2016] QCA 336: The appellant had been convicted of murder. The
only issue was the appellant’s intention. He accepted that he had unlawfully killed the
deceased. The prosecutor, in his closing address, relied upon the accused’s mental
health vulnerability in his arguments about his intention. The accused had not obtained
treatment for his mental health issues, had stopped taking his medication and had
previously attempted suicide. The prosecutor submitted to the jury that the fact that
the appellant had previously attempted suicide reflected, in effect, the little value he
placed on human life—suggesting that that was relevant to whether or not he formed
an intention to Kill.

The appellant argued at [42] that:

‘[tihere was no logical connection between the despair and depression which may have
driven the appellant to attempt suicide in the past and his state of mind when he killed
the deceased. It was not evidence relevant to his intention to kill or do grievous bodily
harm to the deceased. The prosecutor took unfair advantage of the evidence of the
appellant’s vulnerable mental condition to make illegitimate and prejudicial submissions
to the jury. There was a risk that the jury may have been wrongly persuaded by them’.

The Court agreed (at [52]), concluding that the prosecutor’s submissions in relation to
the appellant’s history of depression were ‘illogical, unfair and concerning as they
encouraged the jury to follow an impermissible path of reasoning’.

R v PBC [2019] QCA 28: The appellant was convicted of indecent treatment and rape.
At trial, he argued that the alleged conduct was fabricated because there were
similarities between the complainant’s description of the alleged conduct and the
complainant’s description of consensual sexual activity with a person other than the
appellant.

In addressing the jury, the prosecutor stated that:

e the similarities were the result of the ‘sexualisation’ of the complainant by the
appellant;

e the conduct of the appellant in relation to the consensual sexual activity had a
‘very plausible explanation’; and

e the jury could infer that the complainant ‘had applied her experience of sex with
the appellant in choosing “the same position” during the consensual sexual
activity’. That is, the consensual sex was said to be probative of the appellant’s
guilt.

The Court said at [38] that ‘[tlhe prosecutor’s argument was more serious than an
“advocate’s flourish”; there was a real risk that this argument wrongly influenced the
verdict, resulting in a miscarriage of justice’.
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Adjournment of Trial

As a general rule, once a jury has been empanelled and the hearing of evidence has
commenced, it is most undesirable that there should be any prolonged adjournment
of a criminal trial (See Gibbs J in R v Hally [1962] Qd R 214, 217).

However, as noted in R v Miller [2007] QCA 373, [3], a trial judge has power to adjourn
a criminal trial at any time after the accused has been put in the charge of the jury, at
least up until the jury retires to consider its verdict.

There may be many causes for such an adjournment. lliness, unavailability of a
witness, and weather conditions not permitting a juror to get to the court are but a few
examples of why such an adjournment may become necessary.

The length of the adjournment must however not be so long as to prejudice the fair
trial of the accused.

Whether an adjournment prejudices the fair trial will be a question to be answered in
the context of each case. A lengthy adjournment may have the effect of altering the
essential accusatory nature of a criminal trial, with its focus on oral evidence and the
impression gained of the witnesses, particularly where credibility features prominently
and may have the effect of disrupting the integrity of the criminal trial process so that
a fair trial cannot be ensured (See R v Miller [2007] QCA 373).

Discharging a Juror

Section 33 of the Jury Act 1995 enshrines the common law principle that conviction
for an offence should be the decision of a jury of 12. However, that principle is qualified
by s 56 of the Jury Act 1995, pursuant to which a judge may discharge a juror without
discharging the whole jury if in the judge's opinion the juror becomes incapable of
continuing to act as a juror.

The circumstances calling for the exercise of the discretion may vary. For a discussion
of the procedures to be followed, see R v Roberts [2005] 1 Qd R 408 and R v PAR
[2015] 1 Qd R 15. Disclosure of the jury’s interim votes or voting pattern is not
necessary to enable a judge to reach a view on whether to discharge the jury under
s 60(1) of the Jury Act 1995. See also Smith v The Queen (2015) 255 CLR 161; [2015]
HCA 27, [47], [49].

The judge has a discretion under s 57 of the Jury Act 1995 to direct (where there is no
reserve juror) that the trial continue with the remaining 11 jurors where a juror was
discharged under s 56. Nevertheless, the exercise of that power has to be balanced
against the fundamental right of an accused person to a trial by a jury of 12 persons
(R v Hutchings [2007] 1 Qd R 25; R v Shaw [2007] QCA 231).
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It is plainly desirable that a judge exercising the powers to discharge a juror and the
power to proceed with a jury of less than 12 members does so in unmistakeable terms.
See Wu v The Queen (1999) 199 CLR 99,134 [103]; [1999] HCA 52, [103]. Ordinarily
that will be made by the judge making two separate orders.

The exercise of the discretion to proceed with less than 12 jurors is to be approached
consistently with the principles enunciated in Wu with the reasons for the exercise of
the discretion clearly identified. Guiding considerations are the fair and lawful trial of
the defendant, with relevant considerations including the primary right to be tried by a
jury of 12, the burden on the defendant of delay in the trial, the consequences of delay
to others, including witnesses, the expense to the community and the nature of the
charge. See also R v Hutchings [2007] 1 Qd R 25; R v Shaw [2007] QCA 231; and R
v Walters [2007] QCA 140.

Replacing Discharged Juror with Reserve Juror

If a juror has been discharged, then that juror is to be replaced with one of the reserve
jurors (if there is more than one). See s 34(4) of the Jury Act 1995, which provides that
the reserve juror (of two or more) to take the place of the discharged juror on the jury
‘must be decided by lot or in another way decided by the judge’. See also the
discussion in R v RBK (2023) 16 QR 189, 201-202 [62]-[70].

Jury Notes and Aids
Any jury notes should be marked for identification for the purposes of the record.

In R v Lorraway [2007] QCA 142, the Court of Appeal stated that trial judges who
receive a jury’s written request for redirection should ordinarily read it into the trial
record and then mark it for identification, directing that it be placed on and remain on
the court file until the expiry of the appeal period or the determination of any appeal.

Similarly, a copy of any jury aids or documents given to the jury to assist them should
be marked for identification and directed to be placed on and remain on the court file
(See R v Beattie (2008) 188 A Crim R 542; [2008] QCA 299, [31]).

Where a juror’s note raises an issue or issues that could be material to or affect the
jury’s consideration of the case, the judge should reconvene the court in the presence
of the defendant and the prosecutor, initially in the absence of the jury. The judge
should then read into the record the note or that part of the note that was material to
or related to the jury’s consideration of the case.

If it concerns information confidential to the jury room, such as voting figures, that part
of the note should not be disclosed in open court. See R v Millar (No 2) [2013] QCA
29, [27]. The judge should mark the note as an exhibit for identification purposes and
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place it on the court file. If it contains confidential information, such as voting figures,
it should be placed in a sealed envelope and marked not to be opened without an
order from a judge before being placed on the court file. The judge should then invite
the parties to make submissions as to the appropriate course to be taken. Having
informed the parties of the judge’s decision as to the appropriate course to take, the
judge should have the jury return to the courtroom. The judge should then read the
pertinent part of the juror’s note to the jury and offer immediate assistance on the
particular topic of concern (See R v Kashani-Malaki [2010] QCA 222).

An individual juror may ask a question of the judge directly.

Separation of Jury

Pursuant to s 53(7)(a) of the Jury Act 1995, after the jury has retired to consider its
verdict, the judge may allow the jury to separate or an individual juror to separate from
the jury, if the judge considers that allowing the jury or juror to separate would not
prejudice a fair trial.

Section 53(7)(b) provides that the judge may impose conditions to be complied with
by the jurors or juror. Suggested directions are:

‘You are now in the process of deliberating on your verdict. | am going to
allow you to separate at this point. (Consideration might be given to imposing
the following conditions):

1. Do not discuss the trial with anyone outside the jury.

2. Do not conduct any inquiries or independent research about the
matters the subject of the trial.

3. Ignore any press reports or anything else you might hear about the
trial.

4. Report to the judge through the bailiff any approaches by others
outside the jury in relation to the trial.

5. Do not conduct any further deliberations on your verdict until you
are all reconvened together’.

If a juror is permitted to separate for any significant period, the judge should consider
whether or not the jury’s deliberations should be suspended until that juror returns (R
v Walters [2007] QCA 140).

Verdict
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The amendments to the Jury Act 1995 make provision for the taking of majority
verdicts in certain cases and circumstances. See Benchbook Chapter 55 — Majority
Verdict.

The judge, having ascertained from the bailiff in open court that there is a verdict,
invites the bailiff to bring in the jury. The jury lines up in front of the jury box, usually
with the speaker at the end nearest the bench.

After the bailiff reports to the judge that the jury is all present, the associate takes the
verdict from the jury.

The associate asks: ‘Members of the jury, are you agreed upon your
verdict[/s]?’

Answer: ‘[Yes/No]'.

The associate then asks: ‘Do you find the defendant [naming him or her where
there is more than one] guilty or not guilty of [describe the offence] (this should
be done for each count)’.

The speaker will say: ‘[Guilty/Not guilty]’.

The associate, for each count, repeats the verdict to the judge. After each verdict
is reported to the judge, the associate will say to the jury: ‘So says your speaker,
so say you all?’

This occurs for each count and all members of the jury answer in the affirmative to
signify that the verdict announced by the speaker is the verdict of all. See further
Benchbook Chapter 23 — General under the section titled ‘Delivering the verdict’.
The judge’s associate should have regard to the Associates’ Manual on taking a
verdict.

The judge will then thank and discharge the jury, usually inviting the jurors to remain
in court if they so wish or, if they prefer, to disperse.

Conviction and Sentence

If the verdict is guilty, the judge tells the associate to: ‘Call on [him/her] (this is the
allocutus)’.

Note: To call on ‘the prisoner’ has some potential to seem to prejudge the punishment
(Cf R v Williams [2001]1 1 Qd R 212, 218).

The associate calls upon the defendant by saying: See Criminal Practice Rules 1999
r51:
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‘[Full name], you have been convicted of [state the offence charged and the
words of the indictment or by stating the heading of the schedule form for the
offence]. Do you have anything to say as to why sentence should not be
passed on you?’ [When represented, the defendant will usually say ‘No’]. (In
such circumstances, the judge may care to add, addressing the defendant): ‘I
will hear from your counsel.’

For sentence procedure, see the Sentencing Benchbook.

The procedure for a change to a plea of guilty during the trial may be adapted
accordingly: see s 631A Criminal Code.

Procedure After an Acquittal
The judge will say to the defendant:

‘IName] you have been found not guilty of the [charge(s)] of ... [here
summarily describe the charges]. You are discharged’.

The judge also takes the time to thank the jury for their dedicated service as members
of the community in a role that is integral to the administration of criminal justice in this
State.

Orders for Return of Exhibits

The judge should make any orders appropriate for the custody or disposal of any
exhibits tendered during the trial. See r 55 of the Criminal Practice Rules 1999. For
example, an order for the return of the exhibit to the party who produced it at the
conclusion of the appeal period, if no appeal is lodged.

A Court giving its final decision on an appeal may make the orders it considers
appropriate about the return of an exhibit used in the appeal. See r 100 of the Criminal
Practice Rules 1999.

4.3 Suggested Direction
[Last reviewed: May 2026]

Nil.

4.4 Appendix A

[Last reviewed: May 2026]
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Jurors [insert] have failed to attend as instructed and not communicated a
reasonable excuse to the court for their failure to attend. | make the following
finding and orders in respect of each juror.

(1) Pursuant to s 28(2) of the Jury Act and subject to the following orders, |
find the juror is in contempt and fine the juror [$...], to be paid no later
than the deadline of 4 pm on [date].

(2) Order (1) is vacated in the event that prior to the deadline the juror
satisfies the sheriff the juror has given reasonable excuse to the sheriff
for the juror’s failure to attend.

(3) If the juror fails to pay the fine by the deadline and has not earlier satisfied
the sheriff per order (2), | by this order vacate order (1) and direct the
sheriff to forthwith refer the juror’s apparent breach of s 28(1) of the Jury
Act to the Commissioner of Police for criminal prosecution.

(4) The registrar will notify the juror forthwith of these orders by email to the
juror’s nominated email address, or, if none has been nominated, by post.
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4A. Judge’s Opening Remarks

4A.1 Legislation

[Last reviewed: August 2026]
Jury Act 1995 (QIld)
Section 51 — Jury to be informed of charge in criminal trial

Section 69A — Inquiries by juror about accused prohibited

4A.2 Commentary
[Last reviewed: August 2026]

The judge must ensure that the jury is informed in appropriate detail of:
a) the charge contained in the indictment: Jury Act 1995 s 51;
b) the jury’s duty on the trial: Jury Act 1995 s 51,

c) the prohibition upon jurors of inquiring about the defendant in the trial: Jury
Act 1995 s 69A.

Although not specifically mentioned by legislation, the judge may also give directions
about other matters that will assist the jury, such as:

a) the elements of the offence/s or as to the defence/s (if there is consensus
about them and it is otherwise considered to be an appropriate case to do
S0), so that the jury may focus primarily upon them.

An opening statement by defence counsel after the prosecutor’s opening, if
defence counsel wishes to deliver such a statement (R v Nona [1997] 2

Qd R 436).

Opening Remarks

In Rv Oulds (2014) 244 A Crim R 443; [2014] QCA 223, the Court of Appeal discussed
the parameters of an opening statement by defence counsel. Such a statement can
identify the issues in dispute and those not in dispute. However, it is not the function
of an opening statement to identify the evidence to be called in the defence case,
because that is specifically provided for by the Criminal Code s 619(3).

These draft opening remarks are a guide only and should be amended to deal with
the circumstances of the case at hand. For example, they do not include information
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about circumstantial evidence.

Transcripts

Benchbook Chapter 4B — Where the Jury are to be Provided with Transcripts
deals with the situation where a judge has decided that a jury ought to receive a
transcript of the evidence.

If the jury seek assistance by being reminded about the evidence, or parts of it, or for
elucidation of some questions of fact which the record of the trial could provide, then
it should be given to them (R v Rope [2010] QCA 194).

Voting Numbers

In any communication with the judge, the jury must not disclose the voting numbers in
favour of conviction or acquittal. That is because those voting numbers are part of the
jury’s deliberations and therefore should remain confidential. Where those voting
numbers are inadvertently disclosed, there is no requirement to inform the parties of
them, even where a majority verdict direction is being contemplated (Smith v The
Queen (2015) 255 CLR 161; [2015] HCA 27, [35], [42], [45], [53], [54], [58]).

Taking of Verdicts

As a general rule, a trial judge should not take a verdict until requests for re-direction
have been answered as fully as possible (R v JX [2017] 1 Qd R 497 (McMurdo P at
507 [33], North J agreeing)). Morrison JA took a different approach at 513 [66]. The
approach of the majority was approved in R v Lyall [2016] QCA 350 (McMurdo JA at
[94]-[96], Morrison JA agreeing)).

Note, however, that in R v Ngakyunkwokka (2023) 14 OR 295, 320 [88], 321-322 [93]-
[96] the Court considered some interstate authorities, as well as R v JX, and concluded
that whether a miscarriage of justice has occurred in taking a verdict before answering
a jury request for further direction will depend on the circumstances of the case. In that
case, there was held to not have been a miscarriage of justice where the question was
not on a critical path to the decision of a main issue—where the jury had indicated they
no longer needed assistance and had a verdict—and where there was an obvious
rational basis for the change in their position.

Circumstantial Evidence

You may consider it necessary to inform the jury about circumstantial evidence before
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they hear any evidence; or you may consider it more appropriate to instruct the jury
about circumstantial evidence once the evidence has been led or to not do it until you
deliver the summing up, so that your instructions have context. See Benchbook
Chapter 48 — Circumstantial Evidence.

Impartiality

Jurors must not attempt to investigate the matter or to inquire about anyone involved
in the case themselves. It is prudent to repeat that direction, or a shortened form of it,
at the end of the first day of the trial and, particularly where the trial has received
significant pre-trial publicity and/or publicity during the trial, on subsequent days of the
trial.

The directions given by trial judges should underline unequivocally the collective
responsibility of jurors for their own conduct (R v Thompson [2011] 1 WLR 200; [2010]
EWCA Crim 1623).

4A.3 Suggested Directions

[Last reviewed: August 2026]

Your function is to decide whether the defendant is guilty or not guilty of the
charge [he/she] faces. That involves considering the facts of the case based on
the evidence to be placed before you in this courtroom. The evidence will be
presented to you by way of the oral testimony of witnesses, or via exhibits, such
as photographs or recordings.

You may find some facts are directly proved by the evidence presented to you.

And it may be that you decide during the course of your deliberations to accept
that evidence and, therefore, to accept those facts that are directly proved by it.

It might be something a witness heard or saw, or it might be something depicted
in a photograph, or something which you hear on arecording.

In addition to facts which are directly proved by the evidence, you may also draw
reasonable inferences or reasonable conclusions from the facts which you find
to be established by the evidence.

But whenever you are considering drawing a reasonable inference from facts
which you find proved by the evidence, it is important you keep three things in
mind:
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e First, you may only draw reasonable inferences based on the facts you
find to be proved by the evidence;

e Secondly, there must be a logical and rational connection between the
facts you find and the inferences you draw; and

e Thirdly, if more than one inference is reasonably open, that is, an
inference adverse to the defendant—in other words, pointing to [his/her]
guilt—and an inference in [his/her] favour—in other words, pointing to
[his/her] innocence—you must give the defendant the benefit of the
inference in [his/her] favour.

Let me give you a relatively benign example of drawing a reasonable inference.
If you see someone in Melbourne at 10.00 am one day, and then you see the
same person in Brisbane at 5.00 pm that same day, the inference is that they
have flown to Brisbane. You don’t actually know that they have flown from
Melbourne to Brisbane; you didn’t see them boarding a flight in Melbourne or
disembarking in Brisbane, but you may reasonably infer that they have flown
based on the facts that you actually know, i.e. seeing them in Melbourne at
10.00 am and then in Brisbane at 5.00 pm. You are able to reasonably draw the
inference that they flew from Melbourne to Brisbane because the only way to
get from Melbourne to Brisbane in a few hours is to fly. So that is an example to
inferring something from facts you do know and that you accept.

(In a joint trial, the trial judge might consider making the following opening remark at
an appropriate time).

More than one person is being tried. The separate cases against each of them
must be decided solely on evidence admissible against that defendant. Some
evidence may be admissible against one and not against the other[s], [or in
respect of one charge and not another]. Later, | will give you detailed directions
about the evidence in the respective cases.

(The specimen opening remarks (please see 2.2.4 Appendix) refer to the ability of the
trial judge to provide the jury with a transcript of the evidence. Earlier editions of these
draft remarks have tended to discourage the practice in this State. That may not reflect
an accurate statement of the law).

(Where there has been pre-trial publicity, further emphasis than that in the specimen
opening remark may be required both at the beginning of the trial and in the summing
up (R v Bellino (1992) 59 A Crim R 322, 343; R v Glennon (1992) 173 CLR 592, 603-
604, 616, 624; [1992] HCA 16)). The following additional direction might be given in
such a case).

You must not use any aid, such as a textbook, to conduct research, and except
in this courtroom you must not in any way seek or receive information about
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guestions that arise in the trial or about the defendant, or about any witnesses
or people mentioned in the evidence [or, if appropriate, the deceased], for
example, by conducting research using the internet, or by communicating with
someone by phone, text message, email or Twitter, through any blog or website,
including social networking websites, such as Facebook, LinkedIn and
YouTube. This includes the fact you should not conduct any inquiries on any
search engine such as Google or on any Artificial Intelligence platform.

4A.4 Appendix

[Last reviewed: August 2026]
Specimen Opening Remarks
Introduction

Members of the jury, by serving on this jury you are performing an important
public role. That role imposes some serious responsibilities. What | want to do
at this point is to explain some of your roles and duties as jurors and some
things about how the trial is likely to proceed. Each of you should have received
some written material and seen a film touching on some of these topics. Also, if
any of you have been on ajury before, you may have some familiarity with what
| am about to say but, please be patient. It is important that all jurors get the
same message. | will not repeat everything you have read and seen, but some
of it bears repeating. While what | say now will touch on some aspects of the
law that you must apply in your deliberations, | will give you comprehensive
directions about how to approach your deliberations during the summing up,
which is given after all the evidence has been heard and after each counsel has
addressed you.

Role of Judge and Jury

Your ultimate role in this case is to decide if the defendant is guilty or not guilty.
That will be your decision alone, not mine. But it does involve us working
together.

My job is to ensure the trial is conducted fairly, and in accordance with the law,
and to explain the principles of law that you must apply to make your decision.

You are the sole judges of the facts in this case. That means that it is you and
not | who resolves disputes or differences about matters of fact.

You are to reach your decisions about the facts only on the basis of the
evidence, in the context of your collective commonsense and experience of the
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world. You must ignore all other considerations. In particular, you must ignore
any feelings of sympathy for, or prejudice against, the defendant or anyone else
connected in any way to this trial. Emotion is to play no part in your
deliberations.

The evidence will be what witnesses say from the witness box and any
documents or other materials which are admitted during the trial. (The statement
about the witness box may need to be amended where a child withess’s evidence is
to be admitted pursuant to Evidence Act 1977 (Qld) s 93A and/or a pre-recording of
evidence is to be played during the trial). While you must keep an open mind until
all the evidence has been placed before you, you will appreciate that you need
to pay close attention to the evidence as it is being presented to you, including
how each witness gives evidence. How a witness presents to you and how they
respond to questioning, especially in cross-examination where their factual
assertions may be tested or challenged, may help you to decide if they are
truthful and accurate witnesses.

Because you will base your verdicts only on the evidence, it is important that
you alert either me or the bailiff by some means if you are having difficulty
hearing a witness or understanding them for any reason.

It is up to you to decide what evidence to accept or reject and you can accept
all of a witness’ evidence, none of it, or accept some and reject some.

Burden and Standard of Proof

There are two fundamental principles which apply to every criminal trial. The
firstis that a defendant is presumed innocent. The second is that a jury may not
find a defendant guilty of a criminal offence unless and until the prosecution
has satisfied the jury that the defendant is guilty of the offence beyond a
reasonable doubt.

(What follows will need to be amended where the issues in the trial raise a positive
defence which places the onus of proof on the defendant, on the balance of
probabilities).

A defendant is presumed innocent, does not have to prove anything, and is
under no obligation to produce any evidence at any stage. He or she can give
evidence and they can call evidence in their case if they wish, but they are not
obliged to.

In reaching your verdict, you must consider all the evidence placed before you—
whether it is placed before you by the prosecution or by the defendant. In
reaching your verdict, you will ask yourself whether, on the whole of the
evidence, the prosecution has satisfied you of the guilt of the defendant beyond
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a reasonable doubt. The defendant is entitled by law to the benefit of any
reasonable doubt that may be left in your mind at the end of your deliberations.

(Where there are multiple charges):

You will see that the defendant[/s] [has/have] been charged with a number of
offences. They are all being tried together. You will be required to consider each
charge separately and return a verdict on each of them. For the moment, you
should know that your verdicts don’t have to be the same on every charge.

You must not be prejudiced against the defendant/s because [he/she] [is/are]
facing a number of charges. All defendants are presumed innocent and treated
as being not guilty of any offence unless and until they are proved guilty,
regardless of how many charges they face.

The Chargel/s

It is alleged by the prosecution that [defendant’s name] committed the offence[/s]
of [details of offence/s].

(Where appropriate): [Details of the charge/s appear in a document which my
associate will distribute to each of you. (This may occur during the prosecution opening
if the prosecutor has prepared the document. Canvass this issue with counsel before
the judge’s opening remarks). It contains some legal language which | will explain to
you later].

The defendant has pleaded ‘not guilty’ to [that/those charge/s]. It is your
responsibility to decide whether the defendant is guilty, or not guilty of each
charge. You will do that by returning your verdict on each charge separately.

(Where appropriate): (Given the number and nature of the charges and all other
circumstances of the trial. This will not be necessary in every trial). Criminal charges
have elements or parts.

To find the defendant guilty of a charge, the Crown must prove every element of
the offence beyond a reasonable doubt.

The charge of [XX] has the following elements [explain the charge].

(Where appropriate): (Given the certainty about which the real issue/s in the trial can
be ascertained at the commencement of it. This will not be necessary in every trial). It
is likely that the critical issues for you in this case will be [outline issues].

Trial Procedure
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Shortly, the prosecutor will open the prosecution case, giving you an outline of
the case and outlining the evidence the prosecution expects to rely upon.

(If there is to be a defence opening at the start of the trial, add): [Defence counsel will
then respond, and that should alert you to the factual disputes you will have to decide].

Then you will hear evidence from the prosecution witnesses. Each barrister will
have the opportunity to question those witnesses if they wish and to the extent
that they wish.

Once the prosecution has adduced all the evidence it intends to in its case, it
will close its case. The defendant will be asked if [he/she] intends to give
evidence or call withesses. Remember that a defendant has no obligation to
give, or call, evidence, but [he/she] may choose to.

If that happens, the procedure will be the same as for the prosecution witnesses.
The witnesses will be called by defence counsel and each barrister can question
those witnesses if they wish and to the extent that they wish.

After all of the evidence has been given, counsel will address you and present
arguments to you about the evidence you have seen and heard.

Finally, | will ‘sum up’ the case to you, reminding you of the law that you have
to apply during your deliberations and the issues you will need to consider.
Then, you will retire to consider your verdict[/s].

Note Taking

Writing materials are available so that you can take notes of the evidence as it
is given if you wish. However, be careful not to let detailed note-keeping distract
you from hearing and observing the witnesses. Any notes that you take must
remain in the court precincts and must not be taken home. The bailiff will ensure
they remain confidential by having them destroyed at the end of the trial.

Legal Argument

My role is to deal with legal matters. Sometimes, during the trial, a barrister
might object to a question asked of a witness or there might otherwise be some
legal issue that surfaces. Often, | will be able to deal with the matter immediately
but, if 1 cannot, | will need to hear submissions from the barristers. If that
happens, | might ask you to retire to your jury room while | deal with it. This is
done not to exclude you from the trial but to ensure that you are not distracted
by a legal issue, which is my area not yours. So, if this happens, | ask for your
patience.
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Assistance

If you experience a problem related to this trial, please let me know. | will help
you as much as I can. If you wish to communicate with me while you are here in
the courtroom, write the question down and ask the bailiff to give it to me, or
attract my or the bailiff’s attention so that the matter can be addressed.

If the problem arises when you are not in the courtroom, hand the bailiff a note
about it, or else tell the bailiff that there is a matter you wish to raise with me. |
will then decide how to deal with it. But do not disclose the voting numbers in
favour of conviction or acquittal in any such communication.

As you can see, these proceedings are being recorded. It is not the usual
practice in Queensland for a jury to be supplied with a copy of the transcript of
the evidence. If you need to be reminded of what any of the withesses said, just
give the bailiff a note identifying the evidence. | can arrange for it to be relayed
back to you by some means or, depending on the nature of what you wish to be
reminded about, | might consider providing you with a transcript if | consider
that to be the appropriate course.

If you have a question about the law or the evidence or need additional
information about anything, | will attempt to assist you. Reduce your request to
writing, pass it on to the bailiff. [She/he] will give it to me. | will discuss your
request with the lawyers and respond to it as soon as possible.

Keeping Deliberations Confidential; No Independent Investigation

(At this point, the judge might speak to any jury handout distributed to the jury in
relation to these issues or refer back to the pamphlet referred to in Benchbook
Chapter 4—'your responsibilities as a Juror—along the following lines):

As | have said, you must pay careful attention to the evidence and ignore
anything you may hear or read about the case out of court. You may discuss the
case amongst yourselves, but only amongst yourselves. You must not discuss
it, or otherwise communicate about it, with anyone else. This includes using
electronic means of communication of any sort, including texting and social
media.

The reason is this: you are the only people who will determine the outcome of
this trial; and solely on the evidence presented here in the courtroom. That
evidence has been assessed by the parties prior to trial and will be tested here
in court. Information which someone else tells you or which is in the public
arena is not always accurate. It would be unfair for you to act on information
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which is not in evidence, if only because the prosecution and defence will not
have an opportunity to assess and test the accuracy of the information.

If anyone else attempts to talk to you about this trial, try to discourage them.
Afterwards, do not tell any other member of the jury about what occurred, but
mention the matter to the bailiff when you get back to court so that it can be
brought to my attention.

Also, it is very important that you do not attempt to investigate the matter or to
inquire about anyone involved in the case yourselves. You are jurors: that is,
people who will determine the verdict[/s] based only on the evidence, not
investigators. If you conduct your own inquiries, you will not be acting only on
the evidence. Conducting private inquiries may result in a false impression of
the evidence as, for example, a scene where something occurred may have
changed over time. There have been instances in the past where ajury has made
private investigations and mistrials have resulted, or new trials have been
ordered on appeal, hence requiring the further unnecessary expenditure of
public money and causing distress to persons involved in the trial.

So do not view or visit the locations where the events of the case took place. Do
not consult sources, such as the internet, newspapers, dictionaries, or
reference material of any sort, for information. This includes the fact you
should not conduct any inquiries on any search engine such as Google or on
any Artificial Intelligence platform.

If any member of the jury brings in such information, please inform the bailiff
and [he/she] will alert me to the fact, and | will decide how to deal with the issue.

Apart from the issue of fairness, it is also an offence for you to either speak
about the jury’s deliberations with someone not one of your number or conduct
your own inquiries about a defendant while you are a juror, or cause someone
else to make those inquiries, and | do not want to see any of you investigated or
charged with an offence. The fact that it is an offence underlines just how
important it is to follow the direction | have just given you.

If you have a question or want additional information, rather than conducting
your own enquiries, submit your request in writing to the bailiff and | will discuss
it with the lawyers and help you if | can.

Reserve Jurors

| want to explain the role of our reserve jurors. The 12 of you who are numbered
jurors one through 12 are the jury in this case; but we also have [...] reserve
jurors. [State the reason for using reserve juror/s, for example: This is anticipated to
be a long trial] and, should it happen for whatever reason that any juror can’t
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complete their jury service, they can be replaced. Our reserve juror[/s] will be
with the jury the whole time and must pay attention to the evidence and perform
the same work but, when the time comes for the jury to retire and consider the
verdict[/s], they may find themselves excused if one of the first 12 jurors has not
been replaced for some reason. | appreciate that may be frustrating [or, perhaps,
a relief], but it is a precaution that, in light of [the reason for using reserve jurors]
and past experience, it is wise to take.

The Role of the Foreperson

Earlier you heard my associate say that you should select a jury speaker ‘as
soon as convenient’. The terms speaker and ‘foreperson’ are interchangeable.
The choice of speaker you make early in the trial is not set in stone. You can, as
ajury, change your speaker at any time.

Their job includes communicating with me about any questions or concerns you
as a jury may have during the trial and, at the end of the trial, telling the court
what your verdict is. Your speaker may a play a useful part in guiding your
discussions in the jury room, but it is a matter for you how you conduct your
deliberations. Your speaker has no more rights or powers than any of you, just
a few extrajobs.

Usual Daily Sitting Hours

Daily sitting hours are usually [XX] am until [XX] pm, and [XX] pm to [XX] pm.
There will often be a break for morning tea and another in the afternoon. That
may sound relaxed compared to your normal working day, but you must
understand that the lawyers usually have a lot to do outside of the courtroom,
and experience shows that those sitting hours usually mean the trial will run
more efficiently. You may also find that you appreciate regular breaks—listening
closely to the evidence can be more tiring than you expect.

Break Before Commencing the Trial

We will now have a short break of [state expected length of break]. You can let
family or work associates know that you have been selected for this jury.
Criminal trials are very dynamic creatures and although | cannot give any
guarantees, the trial is currently expected to last about [expected duration of the
trial]. That information will allow you to make some general plans with family or
work. You will now be taken to your jury room and you can meet your fellow
jurors, and settle in. When you return, the prosecutor will open the prosecution
case.
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4B. Where the Jury are to be Provided with Transcripts

4B.1 Legislation
[Last reviewed: May 2026]

Nil.

4B.2 Commentary

[Last reviewed: May 2026]

It is now settled law that a trial judge has the power to provide the jury with all or part
of the transcript of evidence to consider when they deliberate (R v Tichowitsch [2007]
2 Qd R 462). While the decision to provide the jury with a transcript is one for each
judge to make in the context of the trial, it is necessary to exercise caution to avoid
unfairness. ‘The overriding considerations must be that of ensuring the jury are in the
best position to arrive at a true verdict, and ensuring that the accused receives a fair
trial’ (R v Tichowitsch [2007] 2 Qd R 462, 469 [9]).

Relevant considerations will include the following:

It is our legal tradition that evidence at a criminal trial is oral for the most part, and
during the oral evidence of a witness the jury has a chance to form views about their
credibility and about the reliability of the evidence that they are giving (R v Taylor
[2017] QCA 169, [16]). If the jury are provided with a transcript of the evidence, they
should be reminded to recall, and have regard to, the impression they had of the
witnesses as they testified.

Care must be taken to ensure the transcript given to the jury contains only a record of
the evidence. It would be an irregularity risking a miscarriage of justice for the jury to
be given a transcript of discussions that occurred in their absence (R v Martinez [2016]
2 Qd R 54, 61 [15]-[16], 63 [29]-[30], 64-65 [41]-[42]). This may extend to excising from
the transcript discussions which occurred in the presence of the jury, but which
concerned such matters as an objection, an impermissible question, or an irrelevant
answer.

If only a partial transcript is to be provided, consideration should be given to reminding
the jury of other relevant parts of the evidence. At the least, the jury should be
reminded that they are to decide the case based upon all of the evidence they have
heard, and not just the portion recorded in the transcript they have been given (R v
Tichowitsch [2007] 2 Qd R 462, 469 [11]; R v Taylor [2017] QCA 169, [16]. Cf Rv LAK
[2018] QCA 30, [35]).

Complications may arise where part of the evidence comprises out of court statements
of a withess made admissible by s 93A of the Evidence Act 1977 (Qld), or evidence
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recorded before the trial pursuant to ss 21A or 21AK of the Evidence Act 1977. Usually,
neither the recordings nor transcripts of such evidence would go into the jury room (R
v H[1999] 2 Qd R 283; Gately v The Queen (2007) 232 CLR 208; [2007] HCA 55); R
v BEC (2023) 16 QR 1, 38 [114] ff). The rationale for such an approach seems to be
to guard against the jury giving undue weight to the evidence recorded in the transcript
they have in the jury room, at the expense of the rest of the evidence in the trial. The
risk may not be acute if the jury are given a transcript of all the evidence in the trial.
But it remains the case that the recordings themselves should not usually go into the
jury room (Cf R v Peniamina [2018] QSC 283, [24]; R v Tichowitsch [2007] 2 Qd R
462, 470 [16]).

In cases where the evidence is substantial, care must be taken to not ‘overwhelm’ the
jury with material (R v Tichowitsch [2007] 2 Qd R 462,470 [14]. Cf Rv OT [2017] QCA
257, [35]-[36]).

The decision to provide the jury with a transcript of the evidence should be made early
in the trial. If the jury are to be provided with a transcript of the evidence, arrangements
need to be made for the review and editing of the transcript. The attached protocol
drafted by Burns SJA provides a starting point for the preparation of the jury transcript
(see Appendix A below). It should be adapted to suit the circumstances of the case.
For instance, in a shorter trial, the daily review of the transcript may be unnecessary.
It may also be convenient to provide the jury with more than one copy of the transcript.
The critical issue will be to ensure that both parties have an opportunity to consider,
and suggest corrections to, the transcript before it goes to the jury.

When a transcript of evidence is provided, it will be necessary to direct the jury about
its limitations. It would usually be appropriate to give such directions, at least in a
truncated form, during the judge’s opening remarks to alert the jury that they will be
given a transcript. In the summing up, the jury should be given the full direction.

4B.3 Suggested Directions

[Last reviewed: May 2026]
(For inclusion in the judge’s opening remarks to the jury).

As you probably know, what is said in court is recorded. From that recording a
transcript will be prepared—usually daily. Sometimes there are delays, but we
will get the transcript progressively as the trial proceeds.

You will be provided with a hard copy of the transcript of what is said by the
witnesses during the trial to assist as an aid during your deliberations. It will
only contain what is said by the witnesses, and | will arrange for anything that
is not evidence to be removed from it, such as what | am saying now.
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That may take a bit of time, but | will make sure that you receive an ‘evidence
only’ transcript for each day of evidence as soon as it is to hand [or at some other
point as arranged for the trial].

It is important that you always keep in mind that a transcript is not evidence. It
is merely an aid for your use. The evidence is what you hear the witnesses say
when they give evidence in the trial. The transcript will be provided to you to
help you recall the evidence of the witnesses when you deliberate.

But it is essential that you do not give any evidence more weight than it deserves
merely because there is an aid to your recall of the evidence which is in written
form. It is important to recall the evidence as it was given during the trial and
what, if anything, you thought about the reliability of the evidence as you heard
it.

You will have one [or more] [copy/copies] of the transcript and it will always
remain in the jury room. It may not be taken home. A folder with numbered
dividers will be provided to house the transcript, along with an index to the
contents identifying where the transcript of each witness’s evidence can be
found.

The binder and its contents, just like your notebooks, will be destroyed at the
conclusion of the trial.

Suggested Direction for Summing Up:

You have been given a transcript of the evidence in the trial. As | have already
said, it is important that you always keep in mind that a transcript is not
evidence. It is merely an aid for your use. The evidence is what you heard the
witnesses say when they gave evidence in the trial. The transcript is to help you
recall the evidence of the witnesses.

Bear in mind, also, that a transcript is only ever at best another person’s opinion
of what can be heard on the recording. It is what the person typing up the
transcript believed he or she could hear. Usually, the transcript will be fairly
accurate, and the parties have been given the opportunity to consider and
correct the transcript. But even then, that does not mean that the transcript is
perfectly accurate. | am yet to see a transcript that is 100 per cent accurate,
despite any amount of revision—so caution is required on your part.

The critical thing to remember, and to act on, is that if you see something in the
transcript which is different to what you heard a witness say, you must act on
what you heard the witness say, not on the transcript.
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Also, you are not restricted to the transcript. You may, for example, decide that
you would like to hear the audio [or video where available] recording of a
witnhess’s evidence or part of a witness’s evidence. In that event, all you need to
do is to let me know the part you would like to hear played to you. | will discuss
how we can help with the lawyers, and we will then all come back here to listen
to the audio [or video] of that part.

Lastly, you should not give any evidence more weight than it deserves merely
because there is an aid to your recall of the evidence which is in written form. It
is important to recall the evidence as it was given during the trial and what, if
anything, you thought about the reliability of the evidence as you heard it.

You [have/will have] one [or more] [copy/copies] of the transcript and it will always
remain in the jury room. It may not be taken home. A folder with numbered
dividers will be provided to house the transcript, along with an index to the
contents identifying where the transcript of each witness’s evidence can be
found.

The binder and its contents, just like your notebooks, will be destroyed at the
conclusion of the trial.

4B.4 Appendix A

[Last reviewed: May 2026]
Suggested Protocol Where a Transcript Is to Be Provided:

1. Within one business day of the receipt by the parties of the transcript, counsel
will confer for the purpose of agreeing (if possible) on any revisions to the
transcript. A schedule of those agreed revisions must then be prepared. The
schedule must be emailed to the associate to the trial judge and handed up to
the court at the first available opportunity in the absence of the jury.

2. Ifagreement cannot be reached on any of the revisions, the trial judge will resolve
any such disagreement after hearing submissions from the parties and, if
necessary, by having recourse to the audio recording of the relevant part or parts
of the evidence.

3. The associate to the trial judge will then prepare an ‘evidence only’ copy of the
transcript incorporating the revisions. Only the evidence shall appear. Any part of
the proceeding that has taken place in the absence of the jury, and other parts
as appropriate, will be excised.

4. As soon as the ‘evidence only’ transcript has been revised by the associate, a
tracked version will be emailed to counsel.
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On receipt of the tracked version, counsel should consider whether it faithfully
incorporates the revisions and, further, that it only contains a transcript of the
evidence. Counsel should then confer with a view to authorising a joint email to
be sent to the associate to the trial judge indicating their agreement to the tracked
version or, where they do not agree, indicating any area of disagreement.

Once there is agreement on the tracked version, the changes will be accepted
by the associate to the trial judge and a ‘clean copy’ saved in PDF format and
emailed to each counsel.

The transcript will, as soon as convenient in the trial, be received as an exhibit
for identification and marked ‘“TFI1’, ‘TFI2’. This will be the basis of the copies of
the transcript to be provided to the jury.

A folder with numbered dividers will be provided to the jury to house the evidence
only transcript. The associate to the trial judge will prepare an index to the
contents to be provided to the jury by the bailiff and update the index as and
when required.

Only one copy of the transcript will be provided to the jury. It shall remain in the
jury room at all times for the jury to use and be destroyed at the conclusion of the
trial.
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5. Unrepresented Defendant

5.1 Legislation

[Last reviewed: January 2026]

Criminal Code

Section 619 — Speeches by counsel

Criminal Practice Rules 1999 (QIld)

Rule 50 — Addressing an accused person at the end of the prosecution evidence
Evidence Act 1977 (Qld)

Section 21R — Jury direction

5.2 Commentary
[Last reviewed: January 2026]

A self-represented defendant must be given sufficient information to enable them to
have a fair trial (MacPherson v The Queen (1981) 147 CLR 512; [1981] HCA 46).

This can extend to advising a defendant of their right to a voir dire and the advantages
and disadvantages (Foster v The Queen (1982) 61 FLR 440; [1982] FCA 2). There is
authority that it may also extend to advising the defendant of any fundamental
procedure, or right, which could be advantageous to their defence (Isherwood v
Tasmania [2010] TASCCA 11; (2010) 20 Tas R 375, 391; Andelman v The Queen
(2013) 38 VR 659, 678; [2013] VSCA 25).

Special care is required where a co-defendant is represented (R v Bellino [1993] 1 Qd
R 521; R v Bell [2004] QCA 219).

Note that an accused cannot personally cross-examine children under 16, intellectually
impaired witnesses, or the victim of a sexual or violent offence (Evidence Act 1977 ss
21M and 21N). Section 21R of the Evidence Act 1977, which applies where a
defendant is unrepresented and cannot cross-examine a protected witness, states that
the court must ‘give the jury any warning the court considers necessary to ensure the
person charged is not prejudiced by any inference that might be drawn from the fact
the person charged has been prevented from cross-examining the protected witness
in person’. See also Benchbook Chapter 7 — Protected Witnesses.
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Where the accused is unrepresented and does not adduce evidence, the crown
prosecutor (other than the Director) has no right to a final address: Criminal Code s
619 (see also R v Bellino [1993] 1 Qd R 521; R v Wilkie [1997] QCA 337).

5.3 Suggested Direction

[Last reviewed: January 2026]
Judge’s remarks to defendant

Before jury panel brought into courtroom

You have been charged with [name of offence] and you are here to be tried by a
jury on that charge. There are essential elements to that charge which the
prosecution must prove beyond reasonable doubt [detail elements of offence].

In a criminal trial, the burden of proving that you are guilty is placed squarely on
the prosecution. That burden rests upon the prosecution in respect of every
essential fact that makes up the offence with which you have been charged.
There is no obligation whatsoever upon you to prove any fact or issue that is in
dispute. You do not have any obligation to call any evidence, or to prove
anything.

In a criminal trial the judge and the jury have different roles. The jury is the sole
judge of the facts; all disputes and differences about matters of fact in the case
will be decided by the jury, and not me. Generally, that means that it is entirely
up to the jury to decide what evidence they accept, and what they do not accept.
I am not involved in making decisions about the facts; | am here to be the judge
of the law which means that, during the trial, | am required to ensure that all the
rules of procedure and evidence are followed and to explain, to the jury, the legal
principles which apply to the case. | will give them directions about those
principles, and how they should be applied to the issues of fact they have to
decide, at the end of the case before they retire to consider their verdict.

My role overseeing the legal aspects of the case may mean that | have to decide
a question of law during the trial; for example, if an argument arises about
whether particular evidence should be admitted, | may need to hear submissions
from the prosecutor, and from you. If that arises, it may be necessary to do that
in the absence of the jury. That is to prevent the minds of the jurors from being
distracted by matters which are irrelevant to their role as the judges of the facts;
you will hear me explain that to the jury later today.

| am now going to bring into court the group of citizens from whom the jury for
this trial will be selected. As soon as they are in the court, | will tell you some
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more things about the way the jury is chosen, and the procedure during the trial,
including what you may do in your own defence.

After jury panel brought into courtroom

[Name of defendant] you are to be tried by a jury of twelve chosen from those
members of the public who are now here in court in response to jury
summonses.

The name of each person is on a card. The cards will be placed in a barrel and
drawn out at random, one by one. As each card is drawn out, the name will be
called out, and that person will come forward to the bailiff to be sworn as ajuror.
Being sworn means that the bailiff will recite the words of the oath, to which the
juror says ‘so help me God’, or the juror will read an affirmation.

You may challenge as many as 8 prospective jurors without giving any reason
for your challenge. Those are the standard challenges which both the defence
and the prosecution have as their right in every trial. If you wish to challenge any
particular person, then you should say the word ‘challenge’ before the bailiff
begins to recite the oath or the juror commences to read the affirmation.

In addition to those challenges, there is another form of challenge, called
‘challenge for cause’. That is a challenge which can be made only on the grounds
that a prospective juror is not qualified by law to act as ajuror, or is not impartial.

If you wish to challenge for cause, you should do so by saying ‘challenge for
cause’ before the individual juror commences to recite the terms of the oath or
affirmation. | will then determine the challenge in the absence of the jury panel.
You will be required to inform me of the reasons for the challenge and to produce
any information or materials you have to support it.

If you wish to challenge the entire jury panel, you must tell me so, and also tell
me of your reasons for the objection before any juror is sworn.

Do you understand?

After jury empanelled, but in the absence of the jury

The prosecutor will, when the jury is brought back into court, explain to the jury
the nature of the charge(s) and the prosecution case alleged against you.
[He/she] will then call withesses, and perhaps produce documents or other
material, to seek to prove the charge(s).

(The following two paragraphs concern cross-examination of witnesses. Where a
witness is a ‘protected witness’, these suggested directions will need to be modified. If
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the protected witness provisions apply, the defendant should be informed of their effect
at this stage of the trial).

You have aright to cross-examine any witness: that is, to ask questions which
you think may help to weaken the case against you or to advance your case.
They must be questions, not statements or comments. You may, in asking those
guestions, suggest answers to the witness.

If you have in mind contradicting the evidence of a witness, or later suggesting
that the witness is telling lies, you should put your allegations to the witness in
the form of questions to give the witness the opportunity to answer your
suggestions. If you fail to do so, | may comment on such failure in my summing-
up or else permit the prosecution to call further evidence later in the trial.

You are entitled to object to any question asked by the prosecutor if it may be
objectionable in law. If you wish to object, for example on some such ground as
that the question relates to an irrelevant matter or invites hearsay, you should
stand up and say, as soon as it is asked, ‘I object’. | will then hear whatever you
want to say about that question. | may, indeed probably will, do so in the absence
of the jury. It is not a proper ground of objection that you disagree with the
evidence. You may object only on legal grounds. If you are in doubt as to your
right to object to a question on legal grounds, you may seek clarification from
me.

You may also object to the reception into evidence of things tendered by the
prosecutor, such as documents, photographs, and other things. Here again, if
you wish me to rule that such material should not be received, you should stand
and say ‘l object’. I will then hear any argument to support your objection. Again,
I may do so in the absence of the jury.

After the prosecution has called all the evidence for the prosecution, you may
submit that the case should be taken away from the jury on the ground that there
is insufficient evidence to justify the defence being called upon to answer the
case. If you do not make such an application, or you make the application and it
is rejected, you will have the opportunity to present any evidence you wish in
answer to the prosecution case. For at the end of the prosecution case, you will
be asked by my associate whether you wish to adduce evidence in your defence.

You may, if you wish, choose not to give or to call evidence.

Alternatively, you may, if you wish, enter the witness box and give evidence, just
as the prosecution’s witnesses will have done. If you do that, you will be liable
to cross-examination by the prosecutor.

You will understand that these are matters you must decide for yourself; they
are not matters about which I can give you legal advice.
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Whether or not you go into the witness box yourself and testify, you may, if you
wish, call withesses to give relevant evidence. If you do call withesses, you may
ask them questions which do not directly suggest the answer. All such
witnesses are liable to cross-examination. At the conclusion of any such cross-
examination, you may ask each witness any further questions in order to explain
matters touched upon in that cross-examination.

You may also tender for reception into evidence documents or other things
which are relevant.

If you will be giving or calling evidence you may, if you wish, first address the
jury, outlining the case you intend to present.

When all of the evidence has been presented, you may address the jury,
presenting arguments as to why the case against you should not be accepted,
or as to why you should otherwise be found not guilty. You may discuss the law
and also the evidence already given; but you cannot then introduce new
evidence.

If, but only if, you have not adduced evidence, the prosecutor will not address
the jury after your address concludes.

If at any stage you want guidance concerning the trial, stand and say, ‘thereis a
matter | wish to raise in the absence of the jury’. I will send the jury out while
| deal with it.

If you would like time to think about what | have said, | will allow that. If you
would like me to repeat anything | have told you, | will do so if you ask. If you
would like me to explain further anything | have said or any other matter
concerning the trial, | will do so if you ask.

Do you have any questions?

Special remarks
Admissions
There are other matters | should mention now.

If the prosecution alleges that you have made any admission, that alleged
admission is not admissible in evidence unless you made it voluntarily. It is for
me, not for the jury, to decide whether any such alleged admission was made
voluntarily. If you wish that issue to be canvassed, you should indicate that to
me by saying that you wish to raise a matter in the absence of the jury. I will send
the jury out and hear you. Similarly, if you wish to suggest that the alleged
admissions should not be admitted against you for some such reason as that it
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would be unfair to do so, or indeed for any other reason, you should say that
there is a matter you wish to raise with me. I will send the jury out before hearing
you.

Good character

If you contend that you are a person of good character, you are entitled to raise
that good character for consideration by the jury. You may do so either by asking
appropriate questions of prosecution witnesses or by giving evidence yourself
to that effect, or by calling witnesses to give such evidence. However, if you
guestion a witness with a view to establishing that you are of good character, or
if you give evidence of your good character, the prosecution may become
entitled to lead evidence that you are not of good character. This might include
any criminal record you may have. The same result may ensue if the nature or
conduct of your defence is such as to involve imputations on the character of
the prosecutor or of any witness for the prosecution [or of any other person
charged].

Alibi

If you wish to rely on an alibi—that is, to suggest in evidence that you were not
at a relevant place—unless proper notice of the alibi has already been given to
the prosecution, you may not rely upon it unless you first obtain my permission
to do so. If you want that, you should say so at the end of these remarks.

At end of prosecution case; in absence of jury

[Name of defendant], do you remember what I told you at the beginning of the trial
concerning your rights now that the prosecution case has been presented? If
not, | will repeat what | then told you. If there is any other matter on which you
now seek guidance, now is the time to say so.

[..]

The jury will now be brought back in. The law requires that | must formally inform
you, in the jury’s presence, about these matters.

(Next step; in presence of jury - the defendant should be addressed in the manner
required by r 50 of the Criminal Practice Rules 1999):

The prosecution having closed its case against you, | must ask you if you intend
to adduce evidence in your defence. This means you may give evidence yourself,
call witnesses, or produce evidence. You may do all of these things, or none of
them.
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6. Fitness for Trial

6.1 Legislation

[Last reviewed: February 2026]
Criminal Code

Section 613(3) — Want of understanding of accused person

Section 645 — Accused person insane during trial

6.2 Commentary

[Last reviewed: February 2026]

Whether a defendant is fit to stand trial is usually determined by the Mental Health
Court. However, the Criminal Code makes provision for a determination of that
guestion by a court of criminal jurisdiction. Two provisions in the Criminal Code may
apply, depending upon the time at which the question arises. Section 613 is applicable
to a defendant’s state of mind at the time the defendant is called upon to plead to the
indictment. Section 645 applies when a question of fithess arises later during the trial.

Although the two sections appear to describe different criteria to determine whether a
defendant should be put on trial, the phrase ‘not of sound mind’ when used in s 645
refers to the same concept as a defendant being ‘capable of understanding the
proceedings ... so as to be able to make a proper defence’. The High Court so
construed ‘insane’ in the cognate provision in the Crimes Act 1958 (Vic) (see
Kesavarajah v The Queen (1994) 181 CLR 230, 244; [1994] HCA 41).

The requirement in s 645 must be complied with if there is reason to believe that the
defendant is unfit. It does not matter what stage the trial has reached, or what
inconvenience or cost will be occasioned by a finding that the defendant is unfit for trial
(see Kesavarajah v The Queen (1994) 181 CLR 230; [1994] HCA 41; cf R v Mailes
(2001) 53 NSWLR 251, 297; [2001] NSWCCA 155.

R v Presser [1958] VR 45, 48 sets out the most frequently cited exposition of fithess
for trial.

‘The question ... is whether the accused, because of mental defect, fails to come up to
certain minimum standards which he needs to equal before he can be tried without
unfairness or injustice to him. ... He needs to be able to follow the course of proceedings
so as to understand what is going on in court in a general sense, ... he needs to be able
to understand ... the substantial effect of any evidence that may be given against him;
and he needs to be able to make a defence or answer to the charge. Where he has
counsel he needs to be able to do this ... by giving any necessary instructions and by
letting his counsel know what his version of the facts is and, if necessary, telling the court
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what it is. He need not ... have the mental capacity to make an able defence; but he
must ... have sufficient capacity to be able to decide what defence he will rely upon to
make his defence and his version of the facts known to the court and to his counsel’.

In R v M [2002] QCA 464, de Jersey CJ stated at [13] that:

‘Fitness for trial, in relation to the capacity to instruct counsel, posits a reasonable grasp
of the evidence given, capacity to indicate a response, ability to apprise counsel of the
accused's own position in relation to the facts, and capacity to understand counsel's
advice and make decisions in relation to the course of the proceedings. It does not extend
to close comprehension of the forensic dynamics of the courtroom, whether as to the
factual or legal contest’.

Reference may also be had to Ngatayi v The Queen (1980) 147 CLR 1, 9; [1980] HCA
18.

Generally speaking, it is enough if a defendant can understand that they are on trial
and what that means, and can understand the evidence led by the prosecution in
support of the charge so that they can put forward whatever answer they have to it.

A lack of capacity to stand trial may arise ‘for any reason’, including:
(@) mental disease, such as schizophrenia;
(b) gross intellectual impairment or retardation;

(c) any physical condition rendering communication with the defendant
extremely difficult, i.e. a deaf mute;

(d) inability to speak English where no interpreter can be found to translate the
proceedings into the defendant’s language.

or a combination of these conditions (See Ngatayi v The Queen (1980) 147 CLR
1, 7, [1980] HCA 18).

There is authority for the proposition that the standard of proof varies with whether the
defence or prosecution alleges unfitness. The onus on the defence is to prove lack of
capacity on the balance of probabilities. If the prosecution alleges unfitness, it must
prove it beyond reasonable doubt (see R v Podola [1960] 1 OB 325, 329-330; R v
Robertson [1968] 1 WLR 1767; R v Donovan [1990] WAR 112; Rv P (1991) 1 NTLR
157).

This rule appears unsatisfactory. It was criticised in Re Walton [1992] 2 Qd R 551, 557-
558, where it was pointed out that in R v Podola [1960] 1 OB 325 the reference to proof
beyond reasonable doubt occurred in the context of the prosecution undertaking to
prove that a defendant was fit to stand trial. The view in R v Presser [1958] VR 45, 49
has much to commend it. It was that the inquiry directed by s 613 and s 645 ‘is not to
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be regarded in the same way as a trial of an issue joined between the parties ...
considerations of onus ... would seem to be foreign to an inquiry of the kind in
question’. On this approach, if a jury is satisfied on the balance of probabilities that a
defendant is unfit for trial, the sections will be satisfied, whichever side initiates the

inquiry.

The direction does not address the dilemma posed by the authorities as to standard of
proof. If Podola is to be followed, the direction will have to include an instruction on the
guestion which will depend upon whether the defence or the prosecution raised the
issue for determination. If the opinion expressed in Presser is adopted, it will be
sufficient to tell the jury that they must be satisfied on the balance of probabilities before
they can find a defendant is fit for trial.

The direction borrows from the summing-up in R v Sharp [1960] 1 OB 357, 360-361.

6.3 Suggested Direction

[Last reviewed: February 2026]

(Note that the language in this suggested direction is tailored to s 613(3). It may need
to be amended where s 645 applies at a later stage of a trial).

You have been empanelled to decide whether the defendant is capable of
understanding the proceedings at this trial so as to be able to make a proper
defence. There is reason to think that because of [mental illness; or an inability to
communicate; or intellectual impairment], the defendant may not be so capable. You
are to decide that question. If you find that the defendant is not so capable, you
are to say what the reason is.

The question must be decided before the trial proceeds. It would be unfair to put
the defendant on trial if they are unable to take a sufficient part in the
proceedings. A defendant must be able to answer the charge brought against
[him/her]. The defendant cannot do so unless they are capable of understanding
the proceedings, so as to be able to make a proper defence.

The test of fitness is not a demanding one, but it does require that the defendant
be able to understand the proceedings and the substance of the evidence to be
led [or which has been led] against [him/her].

The defendant must be able to understand that they are on trial, i.e. that a charge
of [name offence] has been made against [him/her] by a prosecuting authority
which will call [or has called] evidence in an attempt to prove guilt. The defendant
must be able to understand the difference between guilt and innocence and to
understand, in a general way, the nature of the offence. The defendant must be
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able to understand that [he/she] has a right to challenge the jurors, even though
in practice the challenging is usually done by defence counsel.

It is also necessary that the defendant be able to make sense of the evidence, so
as to be able to contest it or to provide an answer to it. It is not necessary that
the defendant understand the law or the various formalities and procedures of
the court. It is enough that [he/she] understands the substantial effect of the
evidence that may be given against [him/her], so that they can give counsel
instructions for conducting the defence. The defendant must have a sufficient
capacity to be able to decide what defence they will rely on and to make their
version of the facts known to the court and to counsel. When the defendant is
called upon to decide whether to give evidence, [he/she] must be capable of
making an informed election, after receiving legal advice.

(If the doubt about fitness arises from a defendant’s lack of powers of communication
the suggested direction is):

Is the defendant capable of communicating with [his/her] advisors and with the
court? [They may not be able to communicate by word of mouth but if you are satisfied
they could communicate by some other means, e.g. in writing or signs, that is enough
if it allows the defendant to tell [his/her] advisors and the court what their defence is
and to give his/her version of the facts]. The question is whether the evidence to be
led against the defendant may be communicated to [him/her] so that the
defendant can clearly understand it and be able to make [his/her] defence known.

Chapter 6



7. Protected Witnesses: s 21M Evidence Act 1977

7.1 Legislation

[Last reviewed: February 2026]

Evidence Act 1977 (QId)

Section 21M — Meaning of protected witness

Section 21N — No cross-examination of protected witness by person charged

Section 210 — Procedure for cross-examination of protected witness if person
charged has no legal representative

Section 21R — Jury direction

7.2 Commentary
[Last reviewed: February 2026]

If a witness is a ‘protected witness’ as defined in s 21M of the Evidence Act 1977, the
defendant may not personally cross-examine the witness: s 21N. If the court rules that
a witness in a proceeding is a protected witness, and the defendant does not have
legal representation, then the court must advise the defendant in accordance with
s 210(2) and (3) of the Evidence Act 1977.

Where a defendant is not legally represented, and the prosecution intends to call a
protected witness (or witnesses) at trial, this should be raised by the prosecution as a
pre-trial issue, to allow for compliance with the procedure in s 210, an appropriate
period of time prior to the trial commencing. (Where the issue first arises in proximity
to the trial listing, the adjournment of the trial may need to be considered).

Depending on the circumstances of the case, a trial judge may wish to clarify with an
unrepresented defendant prior to the empanelment of the jury, that there is no
application by the defendant to adjourn the trial to seek legal representation, and that
the position that the defendant had previously indicated pursuant to s 210 remains
unchanged.

If further to the procedure in s 210, a defendant does not have legal representation at
trial other than for the cross-examination of a protected withess—as directed by the
court pursuant to s 210(4)—or the defendant has previously advised that they do not
want the protected witness to be cross-examined (pursuant to s 210(3)(c)), the court
must give the jury any warning the court considers necessary to ensure the defendant
is not prejudiced by any inference that might be drawn from the fact that the defendant
has been prevented from cross-examining the protected witness in person: s 21R.
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7.3 Suggested Direction
[Last reviewed: February 2026]

(The below directions should be given at the time the witness is called and repeated,
with any necessary modification, in the summing-up).

It is afundamental right of every person accused of acrime to represent
[himself/herself] at [his/her] trial. The defendant has elected to do so. You must
not draw any adverse inference against [him/her] because [he/she] has exercised
the right of every citizen.

However, if a defendant elects to defend [himself/herself], the law prevents
[him/her] from cross-examining any witness who our law provides is a ‘protected
witness’. [Name of witness] is a protected witness. That [name of witness] is
a protected witness does not, by that fact alone, add to or detract from the
witness’s reliability and credibility.

(Depending on the nature of the prosecution’s case and the evidence of the witness,
the following paragraph may be added): The evidence of [name of protected witness]
is, you might think, essential to the prosecution case. Keep in mind that you
cannot find the defendant guilty unless satisfied beyond reasonable doubt that
the evidence upon which the prosecution relies to support [the counts] is both
truthful and reliable.

(Follow this direction with one of the two sets of directions below, depending on
whether the defendant has elected to have a lawyer for cross-examination of the
protected witness):

(If the defendant has elected to have a lawyer for the purpose of cross-examination):

While the defendant has elected to represent [himself/herself], a lawyer, [name of
lawyer], will represent the defendant for one purpose: to cross-examine [name
of protected witness]. You might think that [name of lawyer] will be at somewhat
of adisadvantage in that [he/she] has not been involved in the whole trial.
However, the law provides for such a procedure in the trial of an unrepresented
defendant who chooses to otherwise not have a lawyer represent [him/her].

You must not draw any adverse inference against the defendant because
[he/she] is required to have a lawyer for the purpose of cross-examining [name
of protected witness].
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(Where the defendant has elected not to have a lawyer for the purpose of cross-
examination):

The defendant has chosen not to have alawyer to cross-examine [name of
protected witness]. That means that [name of protected witness] will not be
cross-examined, because the defendant is not permitted to cross-examine
[him/her] because [he/she] is a protected witness. Cross-examination tests
whether a witness is truthful and reliable. It is often an important aid to a jury’s
assessment of where the truth lies. As [name of protected witness] has not been
cross-examined, you will have to assess the accuracy of [his/her] evidence
without the assistance cross-examination might have provided.

You must not draw any adverse inference against the defendant because
[he/she] has chosen not to have a lawyer, as aresult of which the evidence of
[name of protected witness] has not been tested by cross-examination.
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8. Exclusion of Public while Complainant giving Evidence in Sexual
Offence Matters: s 103ZE Evidence Act 1977 (QId)

8.1 Legislation

[Last reviewed: February 2026]

Evidence Act 1977 (QId)

Section 103ZE — Court to exclude public while complainant gives evidence

8.2 Commentary

[Last reviewed: February 2026]

Section 103ZE was inserted by the Criminal Law (Coercive Control and Affirmative
Consent) and Other Legislation Amendment Act 2024 (QId). The provision replaces
the repealed s 5 of the Criminal Law (Sexual Offences) Act 1978 (QId).

There is considerable potential for overlap between the application of s 103ZE, and
other provisions of the Evidence Act 1977 requiring the closure of the court during the
evidence of affected child witnesses (s 21AU), or permitting the closure of the court in
the exercise of the court’s discretion when a special witness is giving evidence (s 21A),
or when particular evidence is being presented: ss 21A and 21AAA.

Section 103ZE applies in relation to a criminal proceeding that relates wholly or partly
to a charge for a sexual offence. Where a complainant gives evidence in the
proceeding, the court must exclude from the courtroom all persons other than those
specified in s 103ZE(2)(a) to (i). The requirement applies regardless of the way in
which the complainant gives their evidence—for example, if the complainant gives
their evidence by way of audio visual link, or if the evidence being presented was
recorded at an earlier time at court, or is in the form of a recorded police statement: s
103ZE(3).

It may be useful to clarify with counsel ahead of the evidence being called whether it
is proposed by any party, or sought by any other person, that an individual
contemplated by paragraphs (e) to (i) of s 103ZE(2) would remain in the courtroom
while the complainant is giving their evidence.

Where the court proceeds pursuant to s 103ZE(2), the judge must instruct the jury in
accordance with s 103ZE(5). This direction is additional to any direction that may also
be required for reason of the complainant being an affected child witness (see Chapter
9: Affected Child Witnesses) or a special witness (see Chapter 11: Special
Witnesses).
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8.3 Suggested Direction

[Last reviewed: February 2026]

(The following is a suggested form of order and direction to be made at the time of
closing the court prior to the evidence of the complainant. The direction to the jury may
be given repeatedly during the course of the summing-up, or incorporated into further
directions that need be given relating to the complainant being an affected child
witness or special witness).

| order that during the evidence of [name of complainant], all persons other than
those permitted to remain pursuant to s 103ZE(2) of the Evidence Act 1977 (Qld),
are excluded from the courtroom.

Members of the jury, our law provides that while the complainant is giving
[his/her] evidence, the court must exclude from the courtroom all persons who
are not otherwise permitted to remain for a specified purpose, for example,
because they are involved in the conduct of the trial.

| direct you that:

1. You should not draw any inference as to the defendant’s guilt from the
exclusion of the public during the evidence of the complainant.

2. The probative value of the evidence of the complainant is not
increased or decreased because of the exclusion of the public. To say
that the probative value of the evidence is not increased or decreased
because these measures were used, means it is not better evidence,
or worse evidence, than if the public had not been excluded while the
evidence of the complainant was [given/presented].

3. You are not to give the evidence of the complainant any greater or
lesser weight because of the exclusion of the public while the
complainant gave [his/her] evidence.

(The above directions contemplate any person who is permitted to remain in the
courtroom for reason of s 103ZE(2)(f) to (i) being seated in the public gallery, and it
being unnecessary to identify to the jury any particular role of that individual in the
court proceedings. Further direction may otherwise be required).
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9. Evidence of Affected Children

9.1 Legislation

[Last reviewed: February 2026]
Evidence Act 1977 (QId)

Division 4A — Evidence of affected children

9.2 Commentary
[Last reviewed: February 2026]

Section 21AA of the Evidence Act 1977 describes the purposes of Division 4A as being
to preserve, to the greatest extent practicable, the integrity of an affected child’s
evidence, and to require, wherever practicable, that an affected child’s evidence be
taken in an environment that limits the distress and trauma that might otherwise be
experienced by the child when giving evidence. The Division establishes a system of
pre-recording an affected child’s evidence. The pre-recorded evidence is then played
to the jury on the trial. Where that cannot occur, the child’s evidence is to be given at
the proceeding by way of audio-visual link or with the benefit of a screen.

Definitions for the purpose of Division 4A are contained in s 21AC.

‘Affected child’ is defined as a child who is a witness in a relevant proceeding and who
is not a defendant in the proceeding. A child in a criminal proceeding is a person who
is under 16 when the defendant is arrested, a complaint is made in relation to the
defendant, or a notice to appear is served on the defendant: s 21AD(1). The definition
of a child is extended to include a person who is 16 or 17 when the first of the things
mentioned above happened, and who is a ‘special witness’: s 21AD(1)(a)(ii). An
individual remains a child for the purpose of giving evidence if the child gives evidence
for the proceeding at any time prior to the child turning 18 years of age: s 21AD(2).

A ‘relevant proceeding’ includes a criminal proceeding for a ‘relevant offence’. A
‘relevant offence’ means an offence of a sexual nature, or an offence involving violence
if there is a prescribed relationship between the child withess and a defendant.
‘Prescribed relationship’ is defined to include parents, grandparents, siblings and other
relationships within the family. It also includes a relationship arising because a
defendant lived in the same household as the child or because the defendant had the
care of, or exercised authority over, the child in a household on a regular basis. The
proceeding will be a ‘relevant proceeding’ irrespective of if the proceeding also relates
to offences other than a ‘relevant offence’.

Subject to s 21A0, the evidence of an affected child witness who is called by the
prosecution must be taken and video-taped at a preliminary hearing presided over by

Chapter 9


https://www.legislation.qld.gov.au/view/html/inforce/current/act-1977-047#pt.2-div.4A

a judicial officer: ss 21AK(1), 21Al. The video-taped recording must be presented to
the court at the trial: s 21AK(2)(b). The video-taped recording is as admissible as if the
evidence were given orally in accordance with the usual rules and practice of the court,
and unless the court otherwise orders, is admissible at any retrial: s 21AM(1). The
admissibility of the evidence on a proceeding is not affected only because the child
turned 18 after giving the evidence, but before the evidence is presented at the
proceeding: s 21AM(2).

The judicial officer may make any order the judicial officer considers appropriate in
relation to taking and video-recording the affected child witness’ evidence: see
ss 21AK(3),(5), 21AL, 21AT, and 21AX.

The starting position (s 21AU(2)) is that the court must make an order excluding from
the room in which the court is sitting, all persons other than essential persons (as
defined in s 21AU(4)), while the affected child witness is giving evidence at the
preliminary hearing, while that evidence is being presented to the court at trial, and
while any statement of the affected child withess which is admissible pursuant to s 93A
Evidence Act 1977 is being presented. However, if the proceeding is not in relation to
an offence of a sexual nature, and the court is satisfied that the interests of justice
require the evidence to be heard in open court, s 21AU(2) does not apply: s 21AU(3).

An affected child is entitled to have a support person present when giving evidence: s
21AV(1). A child may only waive the entitlement to a support person with the
agreement of the court, but the court must not agree if the court considers the waiver
is not in the child’s best interest: s 21AV(4), (5). A person may be the child’s support
person only if the person is approved by the court, on application by the party calling
the witness: s 21AV(2). The support person must be permitted to be in close proximity
to the child and within the child’s sight, while the child is giving evidence: s 21AV(3).

At trial, the court must direct the jury in accordance with s 21AW(2) in relation to the
measures adopted for the taking and presenting of the affected child witness’s
evidence, including for example the pre-recording of the child’s evidence, the use of
an audio visual link or screen, the provision of a support person, and/or the exclusion
of non-essential persons from the courtroom.

In R v Hellwig [2007] 1 Qd R 17, the Court of Appeal noted the importance of the
directions specified in s 21AW in dispelling speculation and conjecture that might arise
as a result of the markedly different procedure adopted when evidence is given
pursuant to Division 4A. The Court of Appeal has emphasised on a number of
occasions the necessity of directing in accordance with s 21AW(2); failure to give the
required directions may result in a retrial (see R v SAW [2006] QCA 378; R v DM [2006]
QCA 79; R v HAB [2006] QCA 80; R v MBE (2008) 191 A Crim R 264; [2008] QCA
381; R v Horvarth [2013] OCA 196).
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The jury may also need to be directed with respect to any statement of the affected
child witness admitted pursuant to s 93A of the Evidence Act 1977. See further
Chapter 10: Child Witnesses 93A statements.

The evidence of an affected child witness which is pre-recorded at a preliminary
hearing is part of the testimony of the witness and not an exhibit. In a trial where the
pre-recorded evidence of an affected child witness is played to the jury, the physical
recording should be marked for identification rather than as an exhibit in the trial
(Gately v The Queen (2007) 232 CLR 208; [2007] HCA 55; R v BEC (2023) 16 OR 1;
[2023] QCA 154, [116], [137]-[138]). The transcript of the recording, (as edited and
played to the jury in the course of the trial) should also be marked for identification.

The general rule applied in Queensland regarding the statements of a child
complainant, whether admitted pursuant to s 93A, or pre-recorded pursuant to s 21AK
of the Evidence Act 1977, is that they do not usually go into the jury room (R v BEC
(2023) 16 OR 1; [2023] QCA 154, [103] and [113]; R v HCS [2024] QCA 193, citing R
v Nijamuddin [2012] QCA 124).

If the jury seek to be reminded of any aspect of the evidence of an affected child
witness recorded pursuant to s 21AK, and it is determined, in consultation with the
parties, that is to be done by the replaying of (or part of) the video recording, that
replaying should occur in the reconvened court (Gately v The Queen (2007) 232 CLR
208; [2007] HCA 55; R v TQ (2007) 173 A Crim R 385; [2007] QCA 255; R v PBO
[2024] QCA 238).

Where pre-recorded evidence is replayed to a jury, a trial judge ought to warn the jury
of the need to avoid giving that evidence undue weight because they have been able
to watch it again, and of the need to consider the recorded evidence they have been
able to re-watch in the context of any arguments of the accused in relation to the
replayed evidence, and the other evidence adduced at trial. The extent that the warning
need specifically highlight aspects of the defence case, or other evidence adduced at
trial, will depend on the circumstances of the case. (R v PBO [2024] QCA 238 at [2],
[4] and [13] (per Bowskill CJ), and [76]-[82], [86]-[87] and [89] (per Doyle AJA), referring
to Gately v The Queen (2007) 232 CLR 208, R v Enright [2023] OQCA 89 at [74]-[75],
R v LAK [2018] QCA 30 at [35], and other earlier decisions of the Court).

Where the jury is to be replayed or reminded of evidence, it may also be appropriate
to inform the jury at the commencement of the process of what evidence they will be
replayed and taken to, and that a verdict will not be accepted until the process has
reached its end (see R v SDL [2022] QCA 207 at [36] referring to R v Storey [2021

QCA 265).

See further the commentary in Chapter 10: Child Witnesses 93A statements;
Chapter 11A: Directions when the jury are reminded of evidence; and Chapter
20: Tape Recordings, Transcripts and Exhibits.
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9.3 Suggested Direction

[Last reviewed: February 2026]

(The below suggested direction contemplates the child having given evidence on an
earlier occasion at a preliminary hearing from a room separate to the courtroom, and
that evidence having been recorded and presented to the jury in the course of the trial.
If a different course were taken, the direction will require modification).

1.

The evidence of [the child] which was just played to you was taken [in
this court] on [date].

At the time [the child] gave their evidence, [he/she] was in a remote
room, separate from the courtroom.

The evidence was given by use of an audiovisual link between the
room in which [the child] was seated and the courtroom.

(Where applicable): At the time [the child] gave their evidence there was
a support person sitting in the room with [him/her], and no other
person.

While [the child] gave [his/her] evidence, all non-essential persons were

excluded from the courtroom.

The defendant was seated in a position in the courtroom where [the
child] could not see the defendant while [the child] was giving evidence.
[The part of the courtroom where the defendant was seated was not
captured in what was shown on [the child]’s monitor in the remote room

while [the child] was giving evidence].

[The child]’s evidence was recorded as it was given and that is the
recording that has just been played to you.

The courtroom was also closed and all non-essential persons were
excluded from the court room while the pre-recorded evidence of [the
child] was played to you.

I instruct you as follows:

(@) All of the measures which | have just outlined, used for the taking
of [the child]’ s evidence, and the presentation of that evidence to
you, are the routine practices of the court for taking and showing
evidence of children such as [the child].
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You must not draw any inference as to the defendant’s guilt
because these measures were used.

(b) Theprobative value of the evidence is not increased or decreased
because these measures were used.

To say that the probative value of the evidence is not increased
or decreased because these measures were used, means that
[the child]’s evidence is not better evidence, or worse evidence,
than if the evidence had been given before you in the courtroom
from the witness box.

(c) The evidence of [the child] is not to be given any greater or lesser
weight because these routine measures were used.
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10. Child Witnesses: s 93A Statements

10.1 Legislation

[Last reviewed: February 2026]
Evidence Act 1977 (QId)

Section 93A - Statement made before proceeding by child or person with an
impairment of the mind

Section 99 — Withholding statement from jury room

Section 102 — Weight to be attached to evidence

10.2 Commentary

[Last reviewed: February 2026]

Where a statement admitted pursuant to s 93A is a recorded statement, the jury
usually ought to be directed that the evidence is not to be given any greater or lesser
weight because it has been received in that way.

In R v Lovell [2016] QCA 151, [139]-[140], the Court held that where a direction in
accordance with s 21AW(2) of the Evidence Act 1977 was given in relation to the pre-
recorded evidence of an affected child witness, there was no need in that case for a
similar additional direction, expressly in relation to evidence of the same child admitted
pursuant to s 93A. (Note however, the comments of Davis J in R v HCS [2024] QCA
193 as to the desirability in that case for a similar direction to have been given in
relation to the s 93A recording, further to the direction already given pursuant to s
21AW of the Evidence Act 1977).

Section 102 of the Evidence Act 1977 provides that when estimating the weight (if any)
to be given to a statement admitted pursuant to s 93A, regard is to be had to all the
circumstances—including specific matters identified within s 102—from which an
inference can reasonably be drawn as to the accuracy or otherwise of the statement.
The provision authorises, in an appropriate case, the giving of directions to a jury on
matters relevant to their assessment of the reliability of the evidence, and need be
considered, to the extent relevant, in formulating directions to the jury with respect to
their consideration of evidence admitted pursuant to s 93A. Such directions will not be
required in every case, and no particular form of direction is required (see R v Flynn
[2010] QCA 254, [56]-[58]). Any direction ought to assist the jury to, and not distract
the jury from, focusing on the real issues in the case (see for example R v HBN [2016]

QCA 341, [27]).
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Section 99 of the Evidence Act 1977 permits the judge to withhold a statement
admitted pursuant to s 93A from the jury room if there is a risk the jury ‘might give the
statement undue weight’ if given unfettered access to it during deliberations. The
discretion must be exercised judicially having regard to relevant considerations (see
R v BEC (2023) 16 QR 1, in particular at [147]).

Although tendered as an exhibit, it will usually be inappropriate for a statement
admitted pursuant to s 93A to go into the jury room, whereby the jury would have
unsupervised access to the contents, and may give undue weight to it as against other
evidence (see R v H [1999] 2 Qd R 283; Gately v The Queen (2007) 232 CLR 208,
[95]; [2007] HCA 55; R v BEC (2023) 16 OR 1).

While there are points of difference in the consideration of whether a recorded
statement and a written statement admitted pursuant to s 93A ought be made available
to the jury, unsupervised, in the course of their deliberations, similar risks arise for
consideration (see R v BEC (2023) 16 QR 1, in particular at [135], [141]-[147]).

If the statement admitted pursuant to s 93A is permitted to go into the jury room,
appropriate warnings to protect against the risk of the jury giving the evidence
excessive weight will likely be required. A warning will not be required where such
warning would undermine the use sought to be made of the subject evidence by the
defence (see for example R v AGJ [2024] QCA 124, [59]-[62], [140]).

If any part of the video-recorded evidence of a witness (which is not with the jury in the
jury room) is to be replayed to the jury, that replaying should occur in the reconvened
court (Gately v The Queen (2007) 232 CLR 208; [2007] HCA 55; R v TQ (2007) 173
A Crim R 385; [2007] QCA 255; R v PBO [2024] QCA 238).

Where the jury ask to rewatch or be reminded of the content of a s 93A statement, the
law does not require that a judge dictate to a jury that they also rewatch the cross-
examination of the witness (see R v CCW [2022] QCA 183, [107]).

A trial judge ought to warn the jury of:

e the need to avoid giving the replayed evidence undue weight because they
have been able to watch it again; and

¢ the need to consider the recorded evidence they have been able to re-watch
in the context of any arguments of the defendant in relation to the replayed
evidence; and

e the need to consider the recorded evidence they have been able to re-watch
in the context of other evidence adduced at trial.

The extent that the warning need specifically identify aspects of the defence case with
respect to the replayed evidence, or other evidence adduced at trial, will depend on
the circumstances of each case. (R v PBO [2024] QCA 238, [2], [4], [13] (Bowskill CJ)
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and [76]-[82], [86]-[87], [89] (Doyle J), referring to Gately v The Queen (2007) 232 CLR
208; [2007] HCA 55; R v Enright [2023] QCA 89, [74]-[75]; R v LAK [2018] QCA 30,
[35], and other earlier decisions of the Court.)

Where the jury is to be replayed or reminded of evidence, it may also be appropriate
to inform the jury at the commencement of the process of what evidence they will be
replayed and taken to, and that a verdict will not be accepted until the process has
reached its end (see R v SDL [2022] QCA 207, [36], referring to R v Storey [2021

QCA 265).

See further Chapter 11A: Directions when the Jury are Reminded of Evidence,
Chapter 20: Tape Recordings, Transcripts and Exhibits and Chapter 4B: Where
the Jury are to be provided with Transcripts.

10.3 Suggested direction
[Last reviewed: February 2026]

Direction in relation to evidence produced by way of s 93A statement at trial

(This direction is drafted with reference to a recorded conversation between a
complainant child and a police officer, that being the most commonly encountered
situation where the prosecution will seek to admit a statement pursuant to s 93A. The
direction will need to be modified to reflect the circumstances).

As you know, part of the evidence of the complainant is comprised of [his/her]
recorded conversation with police at the [place] police station on [date].

That recording has been played to you as part of the evidence of the
complainant.

The presenting of the complainant’s evidence in this way comprises the routine
practice of the court. This measure is adopted in every case involving children,
such as the complainant.

(Consider whether in the circumstances of the case and other directions to be given
with respect to the evidence of the same witness, if any further direction ought to be
given to guard against undue weight being given to the statement because of the
means by which the evidence is presented to the court).

(Consider whether in the circumstance of the case any further direction ought to be
given as to matters to be considered by the jury in assessing the reliability of the
evidence, as contemplated by s 102 Evidence Act 1977).
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(It may be necessary to direct the jury with respect to the closure of the court during
the playing of the recorded evidence of the complainant (see s 103ZE Evidence Act
1977 and Chapter 8: Exclusion of Public during Evidence of Complainant in
Sexual Offences). Direction will also be required where the court is closed during the
presentation of the evidence of other witnesses: see Evidence Act 1977 ss 21AAA,
21AU, 21AW. See further Chapter 9: Evidence of Affected Children and Chapter
11: Special Witnesses).

10.4 Suggested direction to be given in course of the summing-up if it has been
decided (for example with the consent of the parties) that a 93A statement is
to go into the jury room with the exhibits.

[Last reviewed: February 2026]

(Modification will be required if the statement is in written form / is of someone other
than the complainant).

The video recording of the complainant’s evidence [and the transcript] will be with
you when you consider your verdict.

[(Where the transcript is provided): Keep in mind what | said earlier about the
transcript. It is someone else’s impression of what was said during the recorded
interview. The transcript is not evidence and was made available to you as an
aid only. It is what you hear on the recording that matters, not what is in the
transcript].

Remember that your verdict is to be based on the whole of the evidence. As you
will not have all of the other witnesses’ evidence with you, in recorded or written
form, be careful not to place undue weight on the recorded evidence that is with
you because you are able to hear and read it on a number of occasions.

(If a later decision is made, after the completion of the summing-up, to allow the jury
access to the s 93A statement in the jury room in the course of their deliberations,
consider if it would be prudent to also remind the jury of competing evidence, and/or
relevant aspects of the defence case. See further Chapter 11A: Directions when the
Jury are Reminded of Evidence).
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11. Special Witnesses

11.1 Legislation

[Last reviewed: February 2026]
Evidence Act 1977 (QId)
Section 21A — Evidence of special witnesses

Section 21AAA — Exclusion of particular persons while particular evidence is
presented

Section 20B — Definitions for division

Schedule 3 — Dictionary

11.2 Commentary

[Last reviewed: February 2026]

Part 2 Division 4 of the Evidence Act 1977 is concerned with ‘Evidence of Special
Witnesses’.

The definition of who may be a ‘special witness’ is set out in s 21(1) of the Evidence
Act 1977. The definition was inserted into s 21(1) by the Criminal Justice Legislation
(Sexual Violence and Other Matters) Amendment Act 2024 (Qld), replacing the
definition previously contained in s 21A of the Act. Although the limbs of the definition
are enumerated differently, the definition of ‘special witness’ remains the same across
the previous and current provision.

Other of the definitions previously contained within s 21A relevant to the application of
div 4 have also been removed from the section. The ‘Dictionary’ in sch 3 of the Act
now refers to the definitions which have been relocated to s 20B as being appliable
for pt 2 div 4 of the Act. The definitions that have been relocated to s 20B are
unchanged from when the definitions were previously contained within s 21A, however
additional definitions have been included.

Section 21A applies if a special witness is to give or is giving evidence in any
proceeding, other than to the extent div 4A (Evidence of Affected Child Witnesses)
applies: s 21A(1A).

The court may of its own motion, or upon application made by a party to a proceeding,
make or give orders or directions for one or more of the measures provided for in s
21A(2)(a) to (f) to be adopted while the special witness is giving evidence. Aside from
some minor renumbering, the measures which the court may order or direct be
adopted remain the same as those which were contained within the provision prior to
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the section being amended by the Criminal Justice Legislation (Sexual Violence and
Other Matters) Amendment Act 2024.

Further amendments introduced by the Criminal Justice Legislation (Sexual Violence
and Other Matters) Amendment Act 2024 apply to a ‘relevant proceeding’ where an
originating step for the proceeding is taken on or after the commencement of the
amendments, (being on or after 20 September 2025), irrespective of when the offence
charged is alleged to have occurred: s 173.

A ‘relevant proceeding’ is ‘a criminal proceeding relating wholly or partly to a sexual
offence or a domestic violence offence’: s 20B. Where the witness is a ‘special witness’
in a ‘relevant proceeding’, then s 21A(3) provides that, on the application of a party to
the proceeding for:

e the defendant to be obscured from the view of the special witness while the
witness is giving evidence or required to appear in court: s 20(2)(a)(ii); or

e that the special withess give evidence in a room other than that in which the
court is sitting and from which all persons other than those specified by the
court are excluded: s 20(2)(c); or

e that a person approved by the court be present while the special witness is
giving evidence or is required to appear in court for any purpose in order to
provide emotional support to the special witness: s 20(2)(d); or

e that a video recording of the evidence of the special witness or any portion of it
be made under such conditions as are specified in the order and that the video-
recorded evidence be viewed and heard in the proceeding instead of the direct
testimony of the special witness: s 20(2)(e);

the court must make or give the order or direction sought unless:

i) the court is satisfied that it would not be in the interests of justice to do so;
or
i) appropriate equipment and facilities are unavailable to accommodate the

order of direction sought. (See also ss 21A(4), 21A(9)).

A party to a proceeding who seeks to make an application for orders or directions for
special withess measures, with reference to s 21A(2) or (3), must give reasonable
notice to each other party of the intention to apply: s 21A(3A).

Section 21AAB also provides for directions hearings to be held, of the court’s own
initiative or on application by a party to a proceeding, about the evidence to be given
by a special withess in a relevant proceeding. Section 21AAB also only applies where
an originating step for the proceeding has been taken on or after the commencement
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of the provision, (being on or after 20 September 2025), but applies irrespective of
when the offence charged is alleged to have occurred. (See s 174).

Additional to the legislative framework within s 21A, s 21AAC applies where a special
witness (other than the person charged) is giving evidence in a trial in a criminal
proceeding for which an originating step was taken for the proceeding on or after the
commencement of s 21AAC, (being on or after 20 September 2025), where the trial
relates wholly or partly to a sexual offence, irrespective of when the offence is alleged
to have occurred (see also s 175). Section 21AAC provides, irrespective of whether
an order or direction is also made under s 21A(2)(e), that the court must direct that a
videorecording of the evidence of the special withess be made (so long as there is
appropriate equipment and facilities available for the videorecording of the evidence).
That videorecording is then, unless the court otherwise orders, admissible at any
rehearing or retrial of, or appeal from the proceeding in which the videorecording was
made, or any other proceeding for the relevant charge or another charge arising out
of the same or same set of circumstances, as if the evidence were given orally in the
proceeding in accordance with the usual rules and practices of the court.

Section 21AAD then provides for the process if a party seeks the recall of a withess
whose evidence has been recorded pursuant to s 21AAC and is to be admitted at a
subsequent proceeding.

Section 21AAA provides that where the evidence of a special witnhess is being
presented at a proceeding, in the form of a statement admissible pursuant to s 93A,
or a videorecording made pursuant to s 21A or which is otherwise admissible in the
proceeding (for example made pursuant to s 21AAC), the court may, on its own
initiative or on application by a party to the proceeding, order that all persons other
than those specified by the court be excluded from the room in which the court is sitting
while the evidence is presented.

See Chapter 8: Exclusion of Public while Complainant giving Evidence in Sexual
Offence Matters.

If the evidence of a special withess is given or presented in circumstances where an
order or direction has been given for measures in s 21A(2)(a) to (e) to be adopted, or
if the court excludes the public from the courtroom while the evidence of the special
witness is presented pursuant to s 21AAA(2), a trial judge must instruct the jury in
accordance with s 21A(8) that:

(@) they should not draw any inference as to the defendant’s guilt from the order
or direction; and

(b) the probative value of the evidence is not increased or decreased because
of the order or direction; and

(c) the evidence is not to be given any greater or lesser weight because of the
order or direction.
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The failure to comply with the mandatory requirements of s 21A(8) is an error of law
(see R v Bisht (2013) 234 A Crim R 309, [49]; [2013] OCA 238, [49]; R v Little (2013)
231 A Crim R 145, [24]; [2013] QCA 223, [24]).

The instruction to the jury must refer to all orders made under s 21A(2), and refer to
each of the measures adopted at the trial which are contemplated by ss 21A(2) and
21AAA, such as the exclusion of the public and the provision of a support person, even
where those measures may have been ordered pursuant to other legislative provisions
(for example s 103ZE). While s 21A(8) does not expressly refer to the presentation of
evidence previously recorded pursuant to s 21AAC, it would likely be appropriate in
that circumstance to also instruct the jury in relation to the presentation of the evidence
as the jury would be directed if the evidence were taken and presented pursuant to s
21A(2)(e).

11.3 Suggested Direction

[Last reviewed: February 2026]

(Modify the directions below as necessary, depending on the measures adopted and
the orders/directions made).

Audio visual link and/or recording
1. The evidence of [the witness] was taken on [date].

2. [Name of witness] was in aroom separate from the courtroom. [His/Her]
evidence was given by the use of an audio visual link between the
room in which [he/she] was seated and the courtroom.

3. The defendant was present in the courtroom, but [he/she] was seated
in a position in the courtroom where [the witness] could not see the
defendant while giving their evidence. (The part of the courtroom
where the defendant was seated was not captured in what was shown
on [the witness]’s monitor in the remote room while [the witness] was
giving evidence).

4. [Name of witness]’s evidence was recorded as it was given, and that is
the recording that was played to you.

Screen/partition

5. A [screen/partition] was used to obscure the defendant from the view
of [the witness] while [he/she] was in the courtroom and giving
evidence before you.
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Support person

6. When [name of withess] gave [his/her] evidence, there was a support
person sitting in the room with [him/her], and no other person.

7. When [name of withess] gave [his/her] evidence in court, there was a
support person sitting near [him/her], to provide emotional support.

Court closure

8. All non-essential persons were excluded from the courtroom [itself]
while [the witness gave evidence / the evidence of the witness was
presented to you].

[Direct as to any other matter as required by s 21A(8)].

An order

of the court permitted [the withess]’s evidence to be taken and

presented in the way it was. The procedure | have just outlined for taking
and presenting [name of witness]’s evidence conformed with the court

order.

It is common in our courts for evidence to be given and presented in this
way, where the law provides for that to occur.

In these circumstances:

You must not draw any inference as to the defendant’s guilt from
the order made, and the evidence of the witness being taken and
presented in this way.

The probative value of the evidence of [name of witness] is not
increased or decreased because of the order. To say that the
probative value of the evidence is not increased or decreased
means it is not better evidence, or worse evidence, than if the
evidence had been given before you [from the withess box/without
the order of the court for the evidence to be taken and presented in
the way it was].

That evidence is not to be given any greater or lesser weight
because of the order being made and the evidence of the
complainant being taken and presented in this way.
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11A. Directions where the Jury are Reminded of Some Evidence

11A.1 Legislation

[Last reviewed: February 2026]

Nil.

11A.2 Commentary

[Last reviewed: February 2026]

It is common for the evidence of a complainant to be taken and recorded prior to the
empanelment of a jury, whether by way of a police interview or evidence in court. In
such cases, the evidence is presented by the recording being played to the jury. It is
also common for the jury to request to view some or all the recordings while
deliberating. It may also arise that the jury ask to be reminded of the evidence of a
witness who testified during the trial.

In the case of recorded evidence, the usual position is that the jury will not have
unfettered access to the recording, and if some or all is to be replayed this will occur
in the courtroom (see Chapter 20 — Tape Recording, Transcripts and Exhibits; R v
H[1999] 2 Qd R 283; R v BEC (2023) 16 QR 1, [114]).

When acceding to a jury’s request to be reminded of some evidence, whatever form
that evidence may take, care must be taken to guard against distortion of the balance
and fairness of the trial. In R v PBO [2024] QCA 238, [76], (Doyle AJA) (Bowskill CJ
agreeing) acknowledged ‘the risk that evidence that is repeated or replayed for the
jury more recently than other evidence may, in the absence of an appropriate warning
from the judge, be given disproportionate or undue weight by the jury’.

Where the jury have requested to be reminded of only some of the evidence,
consideration should be given to reminding the jury of such other parts of the evidence
as necessary to ensure fairness and balance (R v PBO [2024] QCA 238, [79]-[82]).
This may involve reminding the jury of, or replaying, other parts of the witness’s
evidence, such as their cross-examination, or the evidence of another witness. The
submissions of counsel will be helpful in ascertaining what is necessary to preserve
balance and fairness.

Where the jury have been reminded of, or had replayed, the evidence of a witness,
especially if it is an important witness, it is desirable to caution the jury to not give that
evidence undue weight and of the need to consider all the evidence in the case while
deliberating (R v PBO [2024] QCA 238, [13] and [89]).
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Sometimes it will be appropriate to go further. The content of any caution or warning
will depend on the circumstances of each case (R v PBO [2024] QCA 238, [13] and
[77].

11A.3 Suggested direction

[Last reviewed: February 2026]

You have just watched [or had read to you] the evidence of [the witness]. You
must be careful not to give this evidence disproportionate or undue weight
because you have just watched it again [or had it read to you again]. And you
should remember that is not the only evidence in the case. You must decide the
case having regard to all the evidence placed before you in the course of trial.

(Where necessary for fairness and balance). That evidence includes [summarise
any other evidence to the extent necessary].
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12. Competency of Witnesses, Including Children

12.1 Legislation

[Last reviewed: February 2026]

Evidence Act 1977 (QId)

Section 9 — Presumption as to competency

Section 9A — Competency to give evidence

Section 9B — Competency to give sworn evidence

Section 9C — Expert evidence about witness’s ability to give evidence

Section 9E — Principles for dealing with a child witness

12.2 Commentary

[Last reviewed: February 2026]
Competency

Every person, including a child, is presumed to be competent to give evidence in a
proceeding and competent to give evidence in a proceeding on oath: Evidence Act
1977 s 9.

‘Child’ is not defined in the Evidence Act 1977 but is defined in the Acts Interpretation
Act 1954 (QId) as ‘... an individual who is under 18’ s 36.

The starting point is the presumption of competence, but an issue may be raised by a
party to the proceeding or by the court in respect of either or both of two distinct
guestions. That is, whether the person is competent to give evidence at all (dealt with
in s 9A of the Evidence Act 1977) and whether, if competent to give evidence, the
person is competent to give it on oath or affirmation: s 9B.

If such an issue is raised, competence is decided by the judge alone. There will be
various sources of information, such as questioning of the person on the voir dire, s
93A tapes, and expert evidence. Expert evidence is admissible about the person’s
level of intelligence, including their powers of perception, memory and expression, or
other matters relevant to competence or ability to give reliable evidence: Evidence Act
1977 s 9C (see also the discussion of admissibility of opinion evidence in R v D (2003)
141 A Crim R 471; [2003] QCA 151).
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Competence to give evidence: s 9A

Where an issue is raised as to a person’s competence to give evidence, the statutory
test is whether in the court’s opinion, the person is ‘able to give an intelligible account
of events which he or she has observed or experienced’ (regardless of the fact that the
evidence is not given on oath).

The phrase ‘the person is able to give an intelligible account of events’ probably means
no more than that the person’s account of events is capable of being understood, rather
than that it is necessarily truthful or accurate.

Competence to give sworn evidence: s 9B

If an issue is raised as to whether the person is competent to give sworn evidence, the
statutory test is whether, in the court’s opinion, the person understands that the giving
of evidence is a serious matter and that in giving evidence, he or she has an obligation
to tell the truth that is over and above the ordinary duty to tell the truth.

That test has nothing to do with belief in God or divine sanctions (R v BBR [2010] 1 Qd
R 546). It derives from the test in R v Hayes [1977] 1 WLR 234, which focused on
‘whether the child has a sufficient appreciation of the solemnity of the occasion and the
added responsibility to tell the truth, which is involved in taking an oath, over and above
the duty to tell the truth which is an ordinary duty of normal social conduct.’

It is a fundamental error of law to permit a witness to give unsworn testimony without
determining the question of their competence to give sworn evidence under s 9B (R v
BBR [2010] 1 Qd R 546; R v MBT [2012] QCA 343).

The court forms its opinion as to the witness’s understanding in any manner in which
it sees fit. In practice the age of the witness and the submissions of counsel will bear
upon the court’s opinion. The following are suggestions, but not a template, for
guestions which might be asked in assessing whether a person is competent to give
evidence on oath:

(@) Do you understand you are here in court today to answer questions about
something involving [the defendant]?

(b) Do you understand that answering questions in court is very serious? Why
do you think that is?

(c) Do you know what the difference is between telling the truth and telling a
lie? Can you tell me?

(d) If I were to say there was a tiger in the room where you are, would that be
the truth or a lie?
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(e) Do you understand that it is even more important than usual to tell the truth
when you answer questions in court?

(H  Why do you think it would be particularly important that you tell the truth
here in court?

(9) Do you understand that if you don’t tell the truth, you could get into trouble
and you might hurt other people?

If the witness objects to being sworn but the conditions of s 9B are met, he or she can
give evidence on solemn affirmation: Oaths Act 1867 s 17.

If the witness is competent to give evidence in the proceeding but is not competent to
give the evidence on oath (or, it would follow, on affirmation), the evidence may be
given unsworn (and unaffirmed). In that event, the court must explain to the person the
duty of speaking the truth: Evidence Act 1977 s 9B(3). Failure to give the explanation
renders improper the receipt of the evidence which follows, vitiating the trial (R v BBR
[2010] 1 Qd R 546; R v MBT [2012] QCA 343).

See also R v Chalmers [2013] 2 Qd R 175, where the trial judge raised the issue as to
the complainant’'s competency to give sworn evidence. McMurdo P and Cullinane J
decided that the trial judge should have proceeded under s 9B(2) to determine whether
the complainant was competent to give evidence on oath as defined in that subsection,
rather than simply assuming the complainant was not (so competent).

If evidence is admitted on the basis that the witness is competent under s 9A but it is
not given on oath, the jury should be directed that the probative value of the evidence
IS not decreased only because the evidence is not given on oath (or affirmation):
Evidence Act 1977 s 9D.

A finding that a child witness is not competent to give evidence in a proceeding
precludes the admission of an earlier out of court statement by the child witness under
s 93A of the Evidence Act 1977. However, a finding that a child witness is not
competent to give evidence in a proceeding of itself does not preclude the admission
of earlier out of court representations by that child witness under s 93B of the Evidence
Act 1977 (see R v SCJ; Ex parte Attorney-General (QIld) [2015] QCA 123).

The principles for dealing with a child witness are set out in s 9E of the Evidence Act
1977.

12.3 Suggested Direction
[Last reviewed: February 2026]

Nil.
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13. Hostile Witnhesses

13.1 Legislation

[Last reviewed: February 2026]

Evidence Act 1977 (QId)

Section 17 — How far a party may discredit the party’s own witness

Section 18 — Proof of previous inconsistent statement of witness

Section 101 — Witness'’s previous statement, if proved, to be evidence of facts stated

Section 102 — Weight to be attached to evidence

13.2 Commentary

[Last reviewed: February 2026]

A judge has a common law power to declare a witness hostile (or, synonymously,
‘adverse’), and to allow cross-examination by the party who called the witness. In
addition, s 17 of the Evidence Act 1977 enables the party calling the witness whom the
court considers hostile to seek leave to prove any prior inconsistent statement by the
witness. ‘Statement’ is defined in sch 3 of the Evidence Act 1977 as including ‘any
representation of fact’, however made.

The judge may form an opinion that a witness is hostile without any inquiry on a voir
dire (see R v Hadlow [1992] 2 Qd R 440, 448; see also R v Le [2009] QCA 343), but
the more usual course of events is as follows:

Counsel who called the witness seeks leave, in the absence of the jury, to cross-
examine the witness on a voir dire. The purpose of doing so is to demonstrate
hostility, providing a basis for an application for leave to cross-examine the
witness in the presence of the jury and leave to prove any inconsistent
statement. The extent of the explanation needed to warrant a grant of leave to
cross-examine on a voir dire will vary. Sometimes the difficulties the witness is
presenting will already be obvious from his/her demeanour and responses;
more often, counsel will raise areas of apparent inconsistency with earlier
statements.

If granted leave to proceed on a voir dire, counsel will cross-examine in order to
establish the witness’ hostility. Counsel will identify any prior inconsistent
statement to the witness and seek to obtain admissions of authorship and of the
truth of its contents. Quite often, the witness on being shown his/her statement
will begin to respond in a way more satisfactory to the party calling him/her and
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the application will be abandoned. Usually, the witness will admit the statement
is his/hers; if not, counsel will seek leave to call evidence on the point, for
example, from the police officer who took the statement. The opposing party will
also cross-examine, with a view to establishing that the witness is not hostile
and providing him/her an opportunity to explain any inconsistencies. After cross-
examination, both counsel will make submissions as to why the declaration
should or should not be made and whether leave to cross-examine and/or prove
earlier statements should be given.

The judge must rule as to whether the witness is hostile. A hostile, or adverse,
witness is one who demonstrates an unwillingness to tell the truth, in relation to
matters important in the trial, ‘for the advancement of justice’ (R v Hayden [1959]
VR 102, 103; R v Lawrie [1986] 2 Qd R 502, 514; R v Hadlow [1992] 2 Qd R
440, 448). Mere forgetfulness, lack of enthusiasm for the role of witness or
dislike for the party calling him/her are not sufficient. If previous inconsistent
statements are relied on, it will be necessary, firstly, to consider whether any
discrepancies are significant as to extent and subject matter and, secondly, to
assess whether they are explained by genuine loss of memory or stupidity or
should be regarded as the product of reluctance to tell the truth. The fact that
the witness’ present evidence is inconsistent with an earlier account is material
but not necessarily conclusive (McLellan v Bowyer (1961) 106 CLR 95, 104;
[1961] HCA 49).

If the declaration of hostility is made, there remain separate discretions to be
exercised as to whether to allow cross-examination of the witness before the
jury and whether to give leave to prove previous inconsistent statements
(although the first would usually follow from the conclusion of hostility, and the
second from that conclusion and the demonstration of inconsistency). The
declaration of hostility and each grant of leave should be distinct so as to reflect
the different exercises involved (R v Lawrie [1986] 2 Qd R 502, 513).

Leave may be granted to cross-examine the witness at large (as is usually the
case) or to a more limited extent. Counsel granted such leave retains the right
of re-examination after the opposing party has also cross-examined.

Where leave is given to prove an earlier statement, s 17 requires, before the
statement is proved, that details of the circumstances of the statement’s making
sufficient to identify it be put to the witness and he/she be asked whether he/she
made it. That process will usually have taken place on the voir dire, but counsel
will ask similar questions before the jury. If the witness admits to making the
previous statement, counsel will have succeeded in proving it. It is unnecessary
to have recourse to s 18 of the Evidence Act 1977 for proof of an inconsistent
statement where leave has been given under s 17 (R v Baira [2009] QCA 332,
[29]). (If its content has already been put clearly before the court in the course

Chapter 13


https://anzlaw.thomsonreuters.com/Document/I40006290893111e8aca5bab3c9b3f468/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://anzlaw.thomsonreuters.com/Document/I40006290893111e8aca5bab3c9b3f468/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.queenslandjudgments.com.au/case/id/505428
https://www.queenslandjudgments.com.au/case/id/509981
https://www.queenslandjudgments.com.au/case/id/509981
https://anzlaw.thomsonreuters.com/Link/Document/FullText?findType=Y&serNum=1961055707&pubNum=3586&originatingDoc=I0c1c362087a111e8aca5bab3c9b3f468&refType=TG&originationContext=document&transitionType=DocumentItem&ppcid=8362d5208d044a72846047f6eed84fca&contextData=(sc.Default)&comp=wlau
https://jade.io/article/65562
https://www.queenslandjudgments.com.au/case/id/505428
http://archive.sclqld.org.au/qjudgment/2009/QCA09-332.pdf

of questioning, there may be no need to adduce any further evidence of it in
written form). If the withess does not admit making it, counsel is entitled to call
evidence to prove that he/she did. Leave under s 17(1) allows proof of the actual
statement, which is inconsistent with the witness’ evidence, not the tender of
the entirety of any document containing it (R v Baira [2009] QCA 332, [32]).
Section 101 of the Evidence Act 1977 makes the prior statement thus proved
evidence of the facts stated in it where they would have been admissible had
the witness given the same evidence orally. See direction in Benchbook
Chapter 44 — Previous Inconsistent Statements.

If the prior statement is admitted, a direction should be given as to the weight to
be attached to the statement (s 102 Evidence Act 1977). see Benchbook
Chapter 46 — Prior Inconsistent Statements. For possible circumstances
relevant to the evaluation, see R v Bradley [2013] QCA 163.

An application for a declaration of hostility and for leave to cross-examine and/or
prove a previous statement which has been refused may be renewed as the
evidence progresses.

13.3 Suggested Direction

[Last reviewed: February 2026]

Nil.

Chapter 13


http://archive.sclqld.org.au/qjudgment/2009/QCA09-332.pdf
http://archive.sclqld.org.au/qjudgment/2013/QCA13-163.pdf

13A. Privilege Against Self-Incrimination

13A.1 Legislation

[Last reviewed: February 2026]

Nil.

13A.2 Commentary

[Last reviewed: February 2026]
Witnesses are entitled to the privilege against self-incrimination.

A witness (but not a defendant) may refuse to answer a question on the ground that
to do so would incriminate him or her.

An answer which may ‘incriminate’ is one which would tend to prove that the witness
had committed a criminal offence or was liable to pay a penalty.

This issue may arise during the cross-examination of a withess as to the facts or as to
their credit, when they might be asked about, for example, their drug use, previous
violence, social security fraud, or tax evasion.

If the trial judge is concerned that an answer to a question asked of a witness might
tend to incriminate the witness, the witness must be informed that they do not need to
answer the question.

Sometimes, the party questioning the witness may raise the issue with the trial judge
before asking the question.

If a witness is permitted to refuse to answer a question on the ground that the answer
would tend to incriminate him or her, then the trial judge must warn the jury that they
are to draw no adverse inference against the witness because they have claimed the
privilege.

13A.3 Suggested Direction
[Last reviewed: February 2026]

Before you answer that question, | must inform you that you are entitled to the
privilege against self-incrimination. What that means is that you are not obliged
to answer a question if the answer to the question tends to prove that you were
guilty of a criminal offence or liable to pay a penalty. You may only refuse to
answer the question on that ground. You may answer the question—even
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though the answer tends to show that you have been guilty of a criminal offence
or liable to penalty—but you do not have to.

If you wish to claim the privilege, it is for me to decide whether you may validly
claim it.
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14. Directed Verdict

14.1 Legislation

[Last reviewed: February 2026]

Nil.

14.2 Commentary

[Last reviewed: February 2026]

Nil.

14.3 Suggested Direction
[Last reviewed: February 2026]

At the close of the prosecution case, | was called upon to decide as a matter of
law whether there is evidence on which you could return a verdict of guilty of
[insert offence].

I concluded that there is no evidence on which you could find beyond reasonable
doubt that [insert fact and, if appropriate, elaborate on the flaw in the evidence].

This means you will not be retiring to consider your verdict. Instead, | am
directing you that you must return a verdict of not guilty of [insert offence]. The
verdict must come from you, but you have no choice in the matter.

My associate will ask you whether you find the defendant guilty or not guilty of
[insert offence]. Through your speaker, you must answer not guilty.

14.4 Appendix

[Last reviewed: February 2026]
Appendix A: Suggested taking of verdict
Judge to associate: Take the verdict from the jury.

Associate: Members of the jury, do you find the defendant
guilty or not guilty of [insert offence]?

Speaker: Not guilty.

Associate to jury: So says your speaker, so say you all?
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Jury: Yes.
Associate to judge: Not guilty, your Honour.

Judge: You have been found not guilty of the charge.
You are discharged.
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16. Evidence Admitted Against One Defendant Only

16.1 Legislation
[Last reviewed: February 2026]

Nil.

16.2 Commentary

[Last reviewed: February 2026]

This instruction may be adapted where the evidence is admissible only for a limited
purpose.

16.3 Suggested Direction
[Last reviewed: February 2026]

More than one defendant is on trial. Each is entitled to have [his/her] case
decided solely on the evidence admissible against [him/her]. Some of the
evidence in this case cannot be considered against all.

The [testimony / exhibit about which] you [are about to hear / just heard], [describe
testimony or exhibit], can be considered only in the case against the defendant
[insert name]. You must not consider that evidence when you are deciding if the
case has been proved against the other defendant[/s].
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17. Dismissal during the Trial of Some Charges against Single
Defendant, or Where Evidence of Previous Acquittals

17.1 Legislation
[Last reviewed: February 2026]

Nil.

17.2 Commentary

[Last reviewed: February 2026]

In The Queen v Storey (1978) 140 CLR 364; [1978] HCA 39, the High Court held that
on a re-trial, where there had been an acquittal on some but not all charges at the
earlier trial, the admissibility of evidence at the later trial was governed by a recognition
that the defendant must be given the full benefit of the earlier acquittal. In R v FAR
[2018] QCA 317, the Court of Appeal applied the principle of affording the full benefit
of an earlier acquittal to the need to ensure that the directions in the later trial afforded
that benefit to the defendant also. There is no reason in principle why it should be
limited to occasions where a re-trial is held as opposed to the acquittal on a charge in
the one trial.

Consideration for delivering a direction along the lines to that suggested in the
extended version of the first direction below will ordinarily arise where, for whatever
reason, the fact the prosecution has not proven, or elects to otherwise discontinue a
charge reveals a change in account from a witness. Such a case will usually be limited
to those where a complainant has failed to come up to proof on one or more of multiple
charges and where that evidence is critical to the proof of the charge. The
appropriateness of such a direction will always be governed by considerations of
fairness in the overall context of the trial and may also be affected by the degree of
precision with which the evidence was opened by the prosecution.

Any such extended version of the first direction should be crafted in conjunction with
the commentary and suggested directions set out in Chapter 46 — Prior Inconsistent
Statements.

In R v HMA [2024] QCA 156, the Court found that evidence of the verdict of the
defendant’s acquittal at an earlier trial involving a different complainant who also
happened to be a preliminary complaint witness in the subject trial was relevant and
admissible. A direction to address any prejudice to the defendant arising from the jury
being made aware of another complaint and the impermissible use by the jury of the
fact of the earlier acquittal in relation to a different complainant as approved by the
Courtin R v HMA (at [47]) is set out in the second suggested direction below.
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17.3 Suggested Directions

[Last reviewed: February 2026]

First direction: General direction

At the beginning of the trial, | told you that the defendant was accused of [insert
number] separate offence/s: [if appropriate, briefly describe those offences]. Since
then, however, [insert number] of these charges [has/have] been discontinued by
the prosecution [or, where appropriate: been the subject of a verdict/s of not guilty at
my direction], namely [describe the offence/s no longer being proceeded with]. That
charge [or those charges] [is/are] no longer before you [where appropriate: and
has/have no relevance to your consideration of the case]. The only offence[/s] that
the defendant is now charged with [is/are] [describe remaining offence/s] and it is

on [that/those] charge[/s] that you must return your verdict[/s].

Extended general direction

[Where appropriate: (for example where a complainant has failed to come up to proof
on one or more of multiple charges and where that evidence is critical to the proof of
the charge) consider adding the following]: In the circumstances of this trial, there
is potentially another use that can be made by you of the fact of the
discontinuance [or where appropriate: directed acquittal] on [that/those] charge[/s].

You will recall that the Crown prosecutor opened the prosecution case on the
basis that you would hear from the complainant that [here summarise the
complainant’s expected testimony for the discontinued charge/s]. As you know, the
complainant did not give any such evidence, and you are no longer required to

return a verdict[/s] on [that/those] charge][/s].

You can assume that the Crown prosecutor acted on an expectation that the
complainant would testify along the lines that were opened, and you can assume
that expectation came from something previously communicated by the
complainant, whether in a written statement or a conversation. The failure to

testify to that effect can be considered by you to be an inconsistent statement
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given on an earlier occasion. Whether it affects your assessment of [his/her]
credibility or reliability is a matter for you to determine, just as you will with any

inconsistency you find in the evidence.

Second direction: Where evidence of defendant’s previous acquittal on another charge

is admitted

You have heard the allegation that [insert name of witness/complainant] made a
complaint of a sexual nature. The defendant stood trial for that, and was found
not guilty. You can’t speculate as to the reasons why [the tribunal of fact] returned
averdict of not guilty, but you must accept that the defendant has been acquitted
of those allegations and you must proceed on the basis that [he/she] is not guilty

of them.
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18. Discharge of Defence Counsel During Trial

18.1 Legislation
[Last reviewed: February 2026]

Nil.

18.2 Commentary

[Last reviewed: February 2026]

Nil.

18.3 Suggested Direction
[Last reviewed: February 2026]

The defendant was at first represented by a lawyer, [insert lawyer's name]. The
defendant is now representing [himself/herself].

The law permits a defendant in a criminal trial to be represented by a lawyer or
to represent [himself/herself]. It also permits those modes of representation to be
changed during the trial. That such a change has occurred is therefore a neutral
event and is not evidence of anything relevant to your consideration of the case.
You must not take it into account in discharging your role of deciding the case
according to the evidence.

Chapter 18



19. Disposition of Charge Against Co-Defendant

19.1 Legislation
[Last reviewed: February 2026]

Nil.

19.2 Commentary

[Last reviewed: February 2026]

Any plea of guilty by a co-defendant ought to have been entered in the absence of the
jury. Should the jury learn of that plea, the jury should be instructed, in effect, that the
plea of guilty is to be disregarded. A suggested direction is provided to that effect.

19.3 Suggested Direction

[Last reviewed: February 2026]

The case against co-defendant [insert name] has been disposed of and is no
longer before you. That should not influence your verdict[s] with reference to the
remaining defendant[s].

You must base your verdict[s] solely on the evidence that relates to the
remaining defendant[s].

(Where the jury learns of a co-defendant’s guilty plea, the following direction may be
given):

[Insert name of defendant] changed [his/her] plea to guilty of the charge of [insert
charge]. Do not let that affect your views about the other defendant[s]. The
position of each must be separately considered. So put aside the fact that [insert
name] has pleaded guilty. Instead, consider the case against the remaining
defendant[s] on the evidence relevant to [him/her] in deciding whether the
prosecution has established its case against [him/her].
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20. Tape Recordings, Transcripts and Exhibits

20.1 Legislation

[Last reviewed: February 2026]

Nil.

20.2 Commentary

[Last reviewed: February 2026]

Where recordings are admitted into evidence, the actual evidence consists of the
sound produced by playing the recording rather than the media in which the recording
is held. The transcript of such a recording is not, ordinarily, evidence—it is an aid to
listening, and the jury should be instructed accordingly (Butera v Director of Public
Prosecutions (Vic) (1987) 164 CLR 180, 188; [1987] HCA 58; R v Beames (1979) 1 A
Crim R 239; R v Solomon (2005) 92 SASR 331, 349-352; [2005] SASC 265).

It is often beneficial to identify early in the trial whether the jury will be given transcripts,
and if so, under what conditions. Jurors may find it helpful to know if they will keep a
transcript, and can therefore make notes on it, or if it will be collected after the
recording has been played. Counsel should be asked if they object to the jury being
given a transcript and if the jury can retain the transcripts.

There is no requirement that the preparation of a transcript of a tape recording in which
English is spoken requires expertise. Nor is there support for the view that comparing
voices, through the repeated playing of recordings, requires expertise before evidence
may be given that the same voice is heard on different occasions (R v Solomon (2005)
92 SASR 331, 350; [2005] SASC 265).

A translation of a recording from a language other than English is in a different
category. In this case, expert evidence may be given by an interpreter as to the content
of a recording (Butera v Director of Public Prosecutions (Vic) (1987) 164 CLR 180,
191; [1987] HCA 58; see also Benchbook Chapter 21 - Interpreters and
Translators). However, where the translation is lengthy, it may be appropriate to admit
the transcript itself into evidence.

A translation should be regarded as expert evidence and, in the absence of any
challenge to it, ought not to be rejected. Usually, a translation of the recording will be
admitted into evidence for this purpose. It follows that in the unlikely event that a juror
is familiar with the language of the recording, the jury should be told to act upon the
translation, because of the need for all jurors to consider the same evidence (see
Benchbook Chapter 21 — Interpreters and Translators).
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Whether a transcript should be allowed into the jury room is a matter for the judge to
decide in the context of the trial (see Butera v Director of Public Prosecutions (Vic)
(1987) 164 CLR 180, 190-191; [1987] HCA 58).

In R v Watts [1992] 1 Qd R 214, a case where the tape recordings were long (5 hours)
and indistinct, the Court of Appeal concluded that it was a proper exercise of discretion
to admit the transcripts as evidence and to allow them to go to the jury room.

In R v Lake (2007) 174 A Crim R 491; [2007] QCA 209; the Court of Appeal ruled that
there were sound practical reasons for allowing the jury to retain the transcripts of
conversations recorded by telephone intercept. There were numerous telephone
conversations, and it was not practicable to replay the tapes repeatedly.

In Rv Le (2007) 173 A Crim R 450; [2007] QCA 259, the Court of Appeal considered
the decision to accede to the jury’s request to be provided with transcripts during their
deliberations. The Court identified that the considerations relevant to the exercise of
discretion include the length of the tape recording, the quality of the recording, and the
extent to which there are passages that are difficult to hear or understand without
replaying the passages repeatedly.

In the matter of R v Peniamina [2018] QSC 283, the question arose as to whether the
jury should have access to the audio and video recordings, and their accompanying
transcripts, while deliberating in circumstances where the defendant did not give
evidence, but relied upon the content of his recorded statement to police and upon
other parts of the evidence to support his plea that he had acted under sudden
provocation and in the heat of passion. Sofronoff P directed that the jury should have
access to the transcripts, emphasising the length of the audio recordings which
contained long silences, that the defendant was softly spoken, and that he had a
foreign accent. His Honour also remarked that the jury had been annotating the
transcripts as they listened to the evidence, and that it would be ‘difficult to justify
refusing to allow a juror to take into the jury room a transcript of a recording which the
juror has used and annotated to assist understanding’ (see R v Peniamina [2018] QSC
283, [18], citing R v Watts [1992] 1 Qd R 214, [225]).

Where a tape recording has been edited to excise inadmissible material, care should
be taken to ensure that any transcript of that recording which is provided to the jury
has also been edited (R v Khaled [2014] QCA 349).

Recordings containing evidence made admissible pursuant to s 93A of the Evidence
Act 1977 (QId) are in a special category. Section 99 permits the judge to withhold the
recording from the jury room if there is a risk the jury ‘might give the statement undue
weight’ if given unfettered access during deliberations. Usually, the recordings and
transcripts of such evidence will not go into the jury room (R v H[1999] 2 Qd R 283;
R v BEC [2023] QCA 154, [114] ff.). Whether or not the jury are to have unfettered
access to such recordings and transcripts when deliberating will depend on the attitude
of the defendant and the overarching requirement to ensure a fair trial (see the
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commentary in Benchbook Chapter 4B — Where the Jury are to be Provided with
Transcripts, especially as to the need to direct the jury to consider all the evidence
and not give disproportionate weight to the evidence in a recording).

Recordings containing evidence made pursuant to ss 21A or 21AK of the Evidence
Act 1977 should not be admitted into evidence as exhibits. Rather they should be
marked for identification and be retained on the file (Gately v R (2007) 232 CLR 208;
[2007] HCA 55 [3], [93]-[94]).

20.3 Suggested Directions

[Last reviewed: February 2026]
(For transcripts of recordings in English):

You are about to hear a recording of [(for example) a conversation said to have
been had between the defendant and the interviewing officer]. Transcripts of the
recording will be provided for your assistance. However, it is important for you
to remember that it is the sounds you hear on the tape recording that constitute
the evidence. The transcript itself is not evidence: it is merely an aid to your
understanding. It is what you hear in the recording that matters. If you hear
something different from what appears in the transcript you should act on what
you have heard, and not on the transcript.

(For transcripts of edited recordings where it is obvious the recording has been edited):

You may notice, as you listen to the recording, that it has been edited in some
respects. That has been done to remove parts of the recording that are irrelevant
to the issues you must decide. It is very common for recordings to require
editing in this way before they are used in a trial. | direct you that you are not to
speculate about the parts that have been edited out. | also direct you not to draw
any inference adverse to the defendant merely because irrelevant material has
not been placed before you. To do so would be wrong and unfair.

(Where the transcript is an expert translation which has not been disputed):

You have heard the evidence of [X], an expert, who translated the tape recording
which you are about to hear. A transcript of [his/her] translation has been
produced. [It is exhibit X]. Some of you may be familiar with the language which
is contained in the recording. But it is important that you all act on the same
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evidence. You should, therefore, accept the English translation contained in the
transcript and act upon it, rather than embark upon your own translation.
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21. Interpreters in Criminal Proceedings

21.1 Legislation

[Last reviewed: February 2026]
Criminal Practice Rules 1999 (QId)

Chapter 11, Part 2 commencing at Rule 54AA — Interpreters

Schedule 5A — Code of conduct for Interpreters

Evidence Act 1977 (QId)

Section 131A — Court may order interpreter to be provided
Youth Justice Act 1992 (QId)

Section 72 — Explanation of proceeding

Section 158 — Children entitled to explanation of sentence
Domestic and Family Violence Protection Act 2012 (Qld)

Section 84 — Court to ensure respondent and aggrieved understand domestic violence
order

Mental Health Act 2016 (QId)

Section 5 — Principles for persons with mental illness

Oaths Act 1867 (QIld)

Section 27 — Interpreters’ oath in civil causes on the voire dire

Section 28 — Interpreters’ oath for the arraignment—to interpret between prisoner and
others

Section 29 — Interpreters’ oath to interpret between a prisoner, defendant or witness
and others

Section 30 — Where witness and prisoner are of different languages—first interpreter’s
oaths

21.2 Commentary

[Last reviewed: February 2026]

In 2017, the Judicial Council on Cultural Diversity published Recommended National
Standards for Working with Interpreters in Courts and Tribunals (the JCCD
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Standards). In 2022, the second edition of the JCCD Standards was published. Many
of the Standards have been adopted and implemented in Queensland in ch 11, pt 2 of
the Criminal Practice Rules 1999 (commencing at r 54AAA) and ch 11, pt 6 of the
Uniform Civil Procedure Rules 1999 (Qld) (commencing at r 429VA). In this Chapter
of the Benchbook, reference is made only to the Criminal Practice Rules 1999.

Section 131A of the Evidence Act 1977 provides the court with a discretion to order
an interpreter for a complainant, defendant or witness, if the interests of justice so
require. One such instance is where the absence of an interpreter will result in an
unfair trial (see Ebataninja v Deland (1998) 194 CLR 444, 454 [26]-[27]; [1998] HCA
62).

A fair trial requires the jury to be able to hear and understand a witness’s evidence
and the defendant to hear and understand a witness’s evidence (see also Johnson v
The Queen (1987) 25 A Crim R 433).

For a case where the absence of an interpreter compromised the fairness of the trial,
see R v TAN [2020] QCA 64.

Under the Criminal Practice Rules 1999, if the court is satisfied that a defendant in a
proceeding cannot understand and speak the English language sufficiently to enable
the defendant to (a) understand and participate in the proceeding; or (b) understand,
and make adequate reply to, questions that may be put to the defendant in the
proceeding, the court must ensure that the accused person is provided with an
interpreter: r 54AD(1) and (2). In this circumstance, the court is responsible for
engaging and bearing the costs of the interpreter: see r 54AD(3). When an interpreter
is required for a witness, unless the court orders otherwise, the party calling the
witness is responsible for engaging and bearing the costs of an interpreter: see r 54AE.

Other statutes that make express provision for interpreters in particular types of
proceedings have been listed under the heading ‘Legislation’ above: ss 72 and 158 of
the Youth Justice Act 1992, s 84 of the Domestic and Family Violence Protection Act
2012, and s 5 of the Mental Health Act 2016.

For a further discussion of the law on interpreters in the legal system, see the JCCD
Standards (2" ed) at pp 75-86.

Ordinarily, the need for an interpreter will have been identified by the legal
representatives before the trial or sentencing hearing commences. As to the timing of
any application for the appointment of an interpreter, see Supreme Court Practice
Direction 4 of 2024. But if the need for an interpreter only arises during the
proceedings, the judge should raise the matter with the legal representatives and
ensure that they are aware of ch 11, pt 2 of the Criminal Practice Rules 1999.

As to who may act as an interpreter generally, see r 54AF of the Criminal Practice
Rules 1999, and r 54AG as to when the court may grant leave for a person to act as
an interpreter, even if they do not fall within r 54AF.
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The relevant Australian national standards and certifying authority for interpreters and
translators is the National Accreditation Authority for Translators and Interpreters
(NAATI). NAATI is the only officially accepted qualification for interpreters and
translators in Australia.

Interpreting and translating are distinct qualifications and skills, although a person may
be certified as both. See the definitions in the JCCD Standards (2™ ed) (at pp 11-12)
where the word ‘interpret’ is defined to mean ‘the process whereby spoken or signed
language is conveyed from one language (the source language) to another (the target
language) orally’; and ‘translate’ is defined to mean ‘the process whereby written
language is conveyed from one language (the source language) to another (the target
language) in the written form’.

A high level of skill is required for interpreting and more than a person being bilingual
and fluent in the spoken language and English is necessary. For a useful discussion
of the skills required of an interpreter, see JCCD Standards (2" ed) at pp 67-68 and
88-91. See also DV016 v Minister for Immigration and Border Protection (2021) 273
CLR 177, 186 [4]-[5]; [2021] HCA 12, [4]-[5].

Modes of interpreting

Interpreting can be performed using different modes, including the following (as
described in the JCCD Standards (2"? ed) at pp 67-68 and 88-91):

= Consecutive interpreting: when a non—-English speaker gives evidence, the
most common mode of interpreting in Australian courts is the
consecutive mode. The interpreter stands or sits (depending on the length of
the testimony) next to the witness and interprets after each short segment.
Trained interpreters will know how to take notes and how to coordinate the turns
and will commence interpreting at the appropriate intervals. However, there will
be interpreters who are not as competent and may not know how to take notes
or are not as confident and may be reluctant to interrupt. Consequently, their
interpretation may not contain all the elements of the original. For this reason,
the judge must be alert to ensure that speakers stop at reasonable intervals to
allow the interpreter to interpret. It is noted in the JCCD Standards (2"9 ed) (for
example, at p 30) that where evidence is to be given through an interpreter
using the consecutive mode, a party should generally allow 2.5 hours for every
hour that would have been estimated if the evidence was being given in English
without an interpreter.

» Simultaneous interpreting: a mode of interpreting where the interpreter listens
to the speech and interprets at the same time, with only a small lag between
the source message and the interpretation in the target language. Interpreters
interpret evidence given by other witnesses as well as any discussions or legal
arguments to the defendant in the simultaneous mode. In Australia,
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interpreters usually perform simultaneous interpreting whispering while
standing or sitting very close to the person. This is known as ‘chuchotage’ or
‘Whispered interpreting’. Auslan interpreters generally work in simultaneous
mode throughout the proceedings.

Tandem interpreting: involves interpreters working in rotation at agreed
intervals to avoid fatigue over extended periods of time. Paragraph 8.5 of the
Guideline provides that Tw]here Auslan interpreters are engaged to work with
a deaf party or witness, they should work in tandem with two (or more)
interpreters, given the simultaneous mode of their work and risk of occupational
injury’.

In a long trial where simultaneous interpreting is being provided, the Court may
consider in the interests of the efficient running of the trial that more than one
interpreter is necessary. But whether such an order is appropriate may depend on
practicalities such as availability and cost.

Equipment available

To address security or cultural concerns identified by a court and to facilitate ease of
hearing for the interpreter, Queensland Courts recently and successfully trialled a
technical solution to enable an in-court interpreter to be located outside the dock, away
from a party requiring interpreting services. See the attached brochure for information
about this trial.

Other relevant links:

= Form to hire the equipment if it is not available
= Information on the equipment, process and sites
= General interpreter hub page

Checklists

A checklist of matters to assist judges presiding over criminal proceedings in which an
interpreter is involved is contained at Appendix A to this Chapter.

Where a witness or defendant appears via video link, assistance may be gained from
the information in annexure 6 to the JCCD Standards (2" ed).
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Explaining the role of the interpreter

The following are the key considerations to bear in mind with respect to the role of the
interpreter which the judge may consider appropriate to outline at the commencement
of a hearing.

Interpreters owe to the court paramount duties of accuracy and impatrtiality in the office
of interpreter, which override any duty that person may have to any party to the
proceedings, even if the interpreter is engaged directly by that party: see r 54AH of the
Criminal Practice Rules 1999.

It is the duty of the interpreter to diligently and impartially interpret communications in
connection with a court proceeding as accurately and completely as possible. The role
of the interpreter is to interpret everything accurately and impartially, as if they were
the voice of the person speaking.

It is not the role of the interpreter to advocate for a witness or party, try to explain a
concept or question, or try to explain or adapt an answer which is given. If a need for
clarification or explanation arises, the interpreter should say: ‘Your Honour, | am now
speaking as the interpreter. | have a difficulty | would like to raise with you’.

In directing questions to the person being interpreted, the questioner should frame
guestions directly to the person NOT to the interpreter. The judge should ensure
counsel’s questioning follows that format. For example: ‘What did you do next?’ and
not ‘What did he do next?’ or ‘Ask him what he did next’. The interpreter should also
respond in direct speech. That is ‘I did that’ and not ‘He did that’.

These general rules of interpreting should also be explained (interpreted) to the
witness so that the witness also responds directly (see the second sample direction
below).

The judge should ensure that questioning is in plain English and is slow and short
enough for the interpreter to do their job as well as possible. This may require
intervention to stop excessively long questions or to require rephrasing.

Interpreters should not be expected to undertake the role of an expert in cultural
matters. Such matters exceed an interpreter's expertise. Those matters should be
addressed by counsel and may require expert evidence.

Where two interpreters are being used (one for a witness and one for a defendant),
disputes may arise in a matter of interpretation. These should be dealt with in the
absence of the jury with perhaps the necessity of evidence on a voir dire being heard.
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Cultural assumptions, stereotypes, and subconscious bias

A premise of our legal system is that juries are well-equipped for the task of judging
human behaviour. This task may pose challenges in the context of defendants,
complainants, or witnesses from culturally and linguistically diverse backgrounds.
Cultural norms may impact on a jury’s assessment of credibility and there is the risk
of the jury misunderstanding demeanour because of cultural difference. The defendant
or witness may belong to a culture or race which has a negative image or stereotype
in some parts of the community. There is a risk of negative bias or that prejudice or
assumptions may intrude in the jury’s fact-finding. A trial judge might consider it
appropriate to enable the jury to be aware of the limitations of their knowledge and to
guard against subconscious biases. If this is to be done, it would be appropriate to
canvass the terms of any proposed direction with counsel in advance. An example is
set out in the sample five direction below.

Useful guidance in relation to drafting jury directions to counter cultural assumptions,
stereotypes, and cultural bias may also be found here:

=  Judicial Commission of NSW, Equality before the Law Bench Book, 2020,
Aboriginal people [2.1]-[2.5] and for sample jury directions, see [2.3.7];

= Judicial Commission of NSW, Equality before the Law Bench Book, 2020,
People from culturally and linguistically diverse backgrounds [3.1]-[3.5] and for
sample jury directions, see [3.3.7];

= Judicial Commission of NSW, Criminal Trial Courts Bench Book, 2021,
Witnesses — Cultural and linguistic factors at [1.900]-[1.910];

= Australian Institute of Judicial Administration, Aboriginal Benchbook for
Western Australia Courts (2nd ed), Chapter 5 (in particular, sections 5.3 and
5.4),

* Supreme Court of Queensland, Equal Treatment Benchbook (2" edition) — has
useful jury directions for cases involving speakers of Aboriginal English and
Torres Strait Creole in appendix C (which starts on p 194) covering language,
cultural differences and demeanour;

= Supreme Court of Western Australia, Equal Justice Bench Book (2" edition),
2017: Chapter 1: Equal Justice; Chapter 7: People from Culturally and
Linguistically Diverse Backgrounds.

21.3 Suggested Directions
[Last reviewed: February 2026]

Sample one: At commencement of trial — where interpreter for defendant

(To the jury): Today we are assisted by [name of interpreter], an interpreter who
will be interpreting between the English language and [name of language] for the
defendant.
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The interpreter’s role is to interpret everything said in court for the defendant,
who does not speak English [or does not speak English well enough to properly
understand and participate in this proceeding]. The interpreter plays an important
role by removing the language barrier in order for the defendant to fully
understand and participate in the court proceedings.

The interpreter has a duty to interpret accurately and impartially. The interpreter
does not take sides and has confirmed that they will follow the Court’s Code of
Conduct for Interpreters. (If appropriate, add the following): the interpreter is
sitting next to the defendant so they can hear them. The interpreter is not part
of the defence team.

The interpreter has made a formal promise to the court, in the form of an
[oath/affirmation], to convey accurately the meaning of what is said from one
language to the other.

It may be that from time to time the interpreter has an issue they wish to raise.
If that occurs, | may need to deal with that in your absence.

Sample Two: Where interpreter for a defendant or witness giving evidence

(Note: this direction may be given just before the evidence of a withess/defendant who
is giving evidence).

(To the jury): Today we are assisted by [name of interpreter], an interpreter who
will be interpreting between the English language and [name of language] for the
witness, [name].

The interpreter’s role is to interpret everything said to the witness, and by the
witness, accurately and impartially, as if they were the voice of the person
speaking.

The interpreter has a duty to interpret accurately and impartially. The interpreter
does not take sides and has confirmed that [she/he] will follow the Court’s Code
of Conduct for Interpreters. The interpreter has made a formal promise to the
court, in the form of an [oath/affirmation], to convey accurately the meaning of
what is said from one language to the other.

The evidence you are to consider is that provided through the interpreter.
Although some of you may know the non-English language used, all jurors
should consider the same evidence. Therefore, you must base your decision on
the evidence presented through the interpreter. You must disregard any other
meaning of the non-English words, such as may be based on your own
understanding of the language.
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You should not make any assumptions about a witness or a party based solely
on the use of an interpreter to assist the witness or party. (Where a defendant is
giving evidence through an interpreter, the judge might also say something along the
lines of ‘you should not allow any sympathy or prejudice, because of the use of an
interpreter, to intrude upon your deliberations about the matter’). You must deal with
this evidence, and evaluate the evidence, in the same way you would if the
person was speaking directly, without an interpreter.

The process will be that questions will be put directly to the witness through the
interpreter and the responses will also be given in direct speech. The questions
and answers will not be framed in the third person. For example, the question
would be ‘What did you do next’ and not ‘What did he do next’. The response
from the interpreter would be ‘I did this’ not ‘He did this’.

(To the witness): This person is an interpreter. Their job is to interpret everything
that the lawyers and | say to you in your language, and to interpret everything
you say into English. The interpreter cannot add anything to what you say or
leave anything out. Please give your answers in short sections to give the
interpreter an opportunity to interpret what you say. If you have any questions
about what is happening or do not understand something, please do not ask the
interpreter. It is not the interpreter’s job to explain things to you or to answer
your questions. If you have a question, ask me directly and the interpreter will
interpret your question to me.

Sample three: Where the interpreter for a defendant or witness, who has some proficiency in
English, is giving evidence

(Note: there may be cases where there is a legitimate concern that the jury may
consider that a witness’ or a defendant’s grasp of English is such that in giving
evidence she/he does not really ‘need’ an interpreter, potentially giving rise to a
perception of an unfair advantage. In this case, the judge might think it is appropriate
to add a comment effectively giving curial approval to the provision of an interpreter,
by adding the following (perhaps after the second paragraph above ending with
‘person speaking’)):

Even when a witness has a good grasp of English, it is often considered best
that the witness gives evidence in their own language. This is so their evidence
is not restricted to the English words they know. It is the Court’s experience and
well understood that even witnesses who are quite fluent in English as a second
language can be disadvantaged when giving evidence in the formality of the
courtroom.
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Sample four: Where it is necessary for a tape recording of a conversation in a lanquage other
than English to be played to the jury with a transcript in English being provided

(Note: in such a case, the usual warning about the conversation being the evidence
and not the transcript becomes meaningless. A suggested direction would be):

(To the jury): You are about to listen to a recording in a language other than
English. Each of you has been provided with a transcript of the recording, which
has been admitted into evidence. The transcript is a translation of the foreign
language recording.

Although some of you may know the non-English language used, it is important
that all jurors consider the same evidence. Therefore, you must accept the
English translation contained in the transcript and disregard any different
meaning of the non-English words.

Sample five: Where, during the summing-up, a direction is needed on how to evaluate the
evidence of a withess given through an interpreter

(A suggested direction as elicited from page 61 of the JCCD Standards (2" ed) is as
follows):

There are dangers in attempting to assess the truthfulness of a witness by
reference to their body language or demeanour where different cultural
backgrounds are involved. This problem may be exacerbated even more when
evidence is given through an interpreter.

Judging the demeanour of the witnhess from the tone of the interpreter’s answers
may be unreliable. Judging the demeanour of the witness from the withess’ own
answers in a foreign language requires a high degree of familiarity with that
language and of the cultural background of its speakers. If a withess’ answers
appear to be unresponsive, incoherent or inconsistent, and appear to lack
candour, this may be due to the difficulty of interpreting concepts from one
language to another.

Nevertheless, the trial process does involve you in assessing the witness’
reliability and truthfulness notwithstanding that the witness has given evidence
in a foreign language.
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21.4 Appendix A

[Last reviewed: February 2026]

Checklist

1

Identify the Interpreter

If the court has not already been provided with the following information, the judge
should, in open court, ask the interpreter:

Their full name.

Their formal qualifications, in particular their level of NAATI certification.

Their membership of a professional interpreting association body (for example,
AUSIT).

The language they are interpreting from (source language).

Their experience interpreting generally and particularly in the context of a court
proceeding.

Whether they have met the defendant/accused/witness for whom they are to
interpret and whether they can understand each other.

(If necessary, patrticularly in a hearing involving expert evidence), whether the
interpreter is familiar, in a general sense, with the likely content of the evidence
to be called at the hearing, and whether the nature of the content poses any
difficulty for their interpretation.

2

Ensure familiarity with Rule 54AH and agreement to comply with the Code of
Conduct for Interpreters

The judge should confirm that:

The interpreter has been provided with and has read r 54AH (duties of
interpreter) and the Code of Conduct for Interpreters, set out in sch 5A to the
Criminal Practice Rules 1999.

The interpreter agrees to comply with the Code of Conduct for Interpreters.
The Code of Conduct for Interpreters (at paragraph 8) includes an obligation
on the interpreter to keep confidential all information which the interpreter
acquires during their engagement or appointment in the office of interpreter.
The legal practitioners are familiar with the relevant provisions of the Criminal
Practice Rules 1999, including the need to speak plainly and at an appropriate
speed to assist the interpreter.

3

Ensure the interpreter is sworn, where appropriate

Depending on a judge’s preference, if the hearing is simply a procedural hearing it
may not be necessary for the interpreter to be sworn/affirmed.
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If an interpreter wishes to take an oath on a religious text other than the bible, ensure
that the relevant text is available, if practicable (otherwise see ss 39 and 40 of the
Oaths Act 1867).

Subject to the legislation, interpreters should be sworn for most other proceedings
such as bail, interlocutory proceedings, arraignment, sentencing hearing, or trial.

4

Ensure there are appropriate and adequate physical working conditions

The judge’s associate, with the assistance of the bailiff, should ensure the interpreter
has been provided with appropriate and adequate physical working conditions — for
example, subject to the logistics of the particular court:

A place to wait and work until called.

A table and chair in an appropriate position in the courtroom, where they can
see and hear all participants—and where best suits the purpose of their
interpretation (for example either close to a witness or a party).

Any necessary equipment (such as headphones), subject to availability; and
Access to wireless internet services, to enable the interpreter to use online
resources, such as dictionaries.

Water, and a place to leave their belongings.

The interpreter should be asked if they would be assisted by provision of a headset
(such as is commonly provided to a juror requiring hearing assistance), or access
to a hearing loop in the court where there is one, to facilitate hearing what is said
in the courtroom with ease.

5

Determine whether and to what extent the interpreter should be briefed

The judge ought to consider the following matters.

Should the interpreter be briefed on the nature of the matter prior to the
proceedings commencing, and to what extent?

How much time should be given to the interpreter to become familiar with the
briefing materials?

If the matter involves material which might be considered intimate, vulgar or
offensive, ensure that the interpreter is aware of the nature of the material likely
to require interpretation; and the necessity for them to interpret the material
regardless. Ensure that the interpreter has no difficulty (cultural or otherwise)
interpreting material of that nature.

If the matter is likely to involve questioning about a document; ensure that the
interpreter has a copy of the document or will be given a copy of the document
at a relevant time.
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6 |Use of plain English and appropriate pace of speaking

e Judicial officers and legal practitioners should use plain English to
communicate clearly and articulately during court proceedings.

« Judicial officers and legal practitioners should speak at an appropriate pace,
and with appropriate pauses, to facilitate the discharge by the interpreter of her
or his duty to interpret accurately.

« Judicial officers may need to direct witnesses to use plain English or speak at
an appropriate pace.

7 Regular breaks
Interpreting requires a high level of concentration. Regular breaks will be required
(generally, every 45 minutes for spoken language interpreters, and every 20 minutes
for signed language interpreters).

Judicial officers should check with the interpreter how frequently they would like to
take a break, and that they should feel free to request a break at any time.

Associates should keep an eye on the time and remind the judge (in a subtle way)
when a break may be required.

8 |[Encourage the interpreter to ask for assistance if required

At the commencement of any proceeding, the judge should ask the interpreter to alert
the Court and interrupt the proceedings [by saying Your Honour, | am now speaking
as the interpreter, | would like a break or | require assistance because...’] if they:

« Become aware they may have a conflict of interest in the proceedings.
e Cannot interpret the question or answer for any reason.

e Did not accurately hear what was said.

e Need to correct an error that they have made.

« Need to consult a dictionary or other reference material.

« Need a concept or term explained.

e Are unable to keep up with the evidence.

« Need a break.

Chapter 21



22. Retrial Warnings

22.1 Legislation

[Last reviewed: February 2026]

Nil.

22.2 Commentary
[Last reviewed: February 2026]

Nil.

22.3 Suggested Direction

[Last reviewed: February 2026]

You may have come to appreciate that there was an earlier trial of these charges.
You should not speculate about what might have happened at that trial, or why
there is a re-trial. Trials can be stopped because of an error, or because of
something quite unforeseen. Whatever the reason, it has no continuing
relevance. You are to consider the case upon the evidence placed [and to be
placed] before you in this courtroom.
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23. General Summing Up Directions

23.1 Legislation

[Last reviewed: March 2026]

Nil.

23.2 Commentary

[Last reviewed: March 2026]

This chapter contains various suggested directions that may be incorporated into a
summing up. Some of the issues addressed in these suggested directions are also
dealt with in other chapters of this Benchbook. Where relevant, references to these
chapters are included in notes to the suggested directions below. Suggested
directions are provided on (in the order they appear):

Identifying the charge.

- Alerting the jury to the summing up.

- The functions of the judge and jury.

- Unanimous verdicts.

- What is and what is not evidence.

- Primary facts and inferences.

- The burden and standard of proof.

- Evidence by the defendant.

- No sympathy or prejudicial influence.

- The acceptance of evidence in whole or part.
- Testimony accuracy indicators.

- Body of the summing up.

- Rival contentions.

- Further assistance.

- Delivering the verdict (and majority and alternative verdicts).

- Discharging reserve jury.
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In complex, lengthy trials, it may be advisable to prepare a draft summing up, provide
it to the parties and invite submissions upon it (see R v Knight [2010] QCA 372, [324]).

Comments are to be distinguished from warnings (eg against following impermissible
paths of reasoning, and where care is needed in assessing some types of evidence,
such as identification evidence or the testimony of prison informers. See Crampton v
The Queen (2000) 206 CLR 161; [2000] HCA 60, [39]-[40], [125]-[126], [142]).

Where the observation is only a comment, the jury should be told that they may
ignore it (Azzopardi v The Queen (2001) 205 CLR 50, 69-70 [49]-[50]; [2001] HCA
25). The trial judge is not bound to comment on the facts. The preferable course will
often be to make no comment on the facts beyond reminding the jury of the
arguments of counsel (RPS v The Queen (2000) 199 CLR 620; [2000] HCA 3, [42)]).
The exercise of the discretion to comment on the facts requires a degree of judicial
circumspection. Because of the risk of unfairness to either side, a comment on the
evidence should not go so far as to suggest how a disputed question of fact should
be resolved (McKell v The Queen (2019) 264 CLR 307, 323 [46]; [2019] HCA 5).

In directing about admissions made pursuant to s 644 (in the context of discussing
what evidence is), care is required in ensuring the limit of admissions is correctly
identified to the jury. For example, in R v LBG [2024] QCA 205, there was an
admission that text messages contained in a document put before the jury were sent
between the complainant and appellant. However, the truth of the content of the text
messages, which included adverse allegations about the appellant, was not
admitted. That distinction was not explained to the jury. A re-trial was ordered
because the directions given were vulnerable to being misunderstood as allowing the
jury to wrongly act on the truth of the contents of the text messages as if it had been
admitted.

23.3 Suggested Directions

[Last reviewed: March 2026]
Charge
The defendant is charged with the following offence[s] [read from indictment].

[He/She] says [he/she] is not guilty. Your role is to determine on the evidence
whether [he/she] is guilty or not guilty.

Summing up

| must now sum-up the case to you. You will then retire to consider your
verdict[s].
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Functions of judge and jury

Our functions are different. My task is to ensure that the trial is conducted
according to law. As part of that, | will direct you on the law that applies. You
must accept the law from me and apply all directions | give you on matters of
law.

You are to determine the facts of the case, based on the evidence that has
been placed before you in this courtroom. That involves deciding what
evidence you accept. You will then apply the law, as | shall explain it to you, to
the facts as you find them to be, and in that way arrive at your verdict[s].

| may comment on the evidence if | think it will assist you in considering the
facts. While you are bound by directions | give as to the law, you are not
obliged to accept any comment | make about the evidence. You should ignore
any comment | make on the facts unless it coincides with your own
independent view. You are the sole judges of the facts.

Unanimous verdict

In respect of each charge, you must reach a unanimous verdict: that is, a
verdict on which you all agree, whether guilty or not guilty. (This direction may be
modified where a majority verdict is permitted. See further Benchbook Chapter 55 —
Majority Verdicts).

What is evidence

You must reach your verdict on the evidence, and only on the evidence [it does
not matter whether that evidence was called for the prosecution or the defence]. The
evidence is what the witnesses said from the witness box, the documents [or
photos etc] and other things received as exhibits [and the admission(s) made].
The exhibits will be with you in the jury room [and you will have facilities for
playing the electronically recorded material]. (Where facts are admitted per s 644,
the jury should be directed that the admissions are sufficient proof of the facts
admitted without other evidence. Where there is a risk the admitted facts may be
misunderstood as carrying a broader meaning than actually admitted, their limit
should be clearly explained).

What is not evidence
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If you have heard, or read, or otherwise learned anything about this case
outside this courtroom, you must exclude that information from your
consideration.

Have regard only to the testimony and the exhibits put before you [and the
admission(s) made] in this courtroom since this trial began. Ensure that no
external influence plays a part in your deliberations. (This point may bear further
emphasis in cases involving pre-trial publicity).

A few things you have heard are not evidence. This summing-up is not
evidence. And statements, arguments, questions and comments by the
lawyers are not evidence either. The purpose of the opening of the case by the
prosecutor was to outline the nature of the evidence intended to be put before
you. [The same is true of the opening of defence counsel]. Nor were the lawyers’
final addresses evidence. They were their arguments, which you may properly
take into account when evaluating the evidence; but the extent to which you do
so is entirely a matter for you.

(Sometimes it may be appropriate to add): [A thing suggested by a lawyer during a
witness’s cross-examination is not evidence of the fact suggested unless the witness
accepted the suggestion as true. That is, the lawyer’s question is not evidence. Let
me give you an example. Imagine a lawyer asking a witness, ‘The sky was grey,
wasn'’t it?” The lawyer's statement in the question that the sky was grey is not
evidence that the sky was grey. The evidence is instead to be found in the answer of
the witness].

Primary facts and inferences

Some evidence may directly prove a thing. A person who saw, or heard, or did
something, may have told you about that from the witness box. The
[documents, photographs and other] things put into evidence as exhibits may also
tend directly to prove facts. But in addition to facts directly proved by the
evidence, you may also draw inferences—that is, deductions or conclusions—
from facts which you find to be established by the evidence. If you are satisfied
that a certain thing happened, it may be right to infer that something else
occurred. That will be the process of drawing an inference from facts. For
example, suppose that when you went to sleep it had not been raining, and
when you woke up you saw rainwater around. The inference—the deduction,
the conclusion—would be that it had rained while you were asleep. However,
you may only draw reasonable inferences; and your inferences must be based
on facts you find proved by the evidence. There must be a logical and rational
connection between the facts you find and your deductions or conclusions.
You are not to indulge in intuition or in guessing.
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(In a circumstantial case, consider adding the following paragraph. Reference may
also be made to Benchbook Chapter 48 - Circumstantial Evidence):
Importantly, if there is an inference reasonably open which is adverse to the
defendant (ie one pointing to [his/her] guilt) and an inference in [his/her] favour (ie
one consistent with innocence), you may only draw an inference of guilt if it so
overcomes any other possible inference as to leave no reasonable doubt in
your minds.

(Where a patrticular intent is an element of the offence or otherwise indispensable to
a conclusion of guilt, and there are no admissions of it, the jury might be told that):
[The defendant’s intent is a central issue. No one can look inside [his/her] head. So,
you will need to examine the evidence and ask yourselves whether it is proved
beyond reasonable doubt that the defendant intended to (...)].

Burden of proof

The burden rests on the prosecution to prove the guilt of the defendant. There
is no burden on a defendant to establish any fact, let alone [his/her] innocence.
Nor is the defendant obliged to give evidence or call other people to give
evidence on [his/her] behalf, or otherwise produce evidence.

(Note that a case where the outcome of the trial depends on the resolution by the
jury of a conflict between Crown witnesses, the evidence of one pointing to innocence
and the evidence of the other pointing to guilt, the jury should be directed that if they
are in doubt as to which version is correct, they should acquit (see R v Johnson
[2013] QCA 91, [19]-[21])).

The defendant is presumed to be innocent. [He/She] may be convicted only if
the prosecution establishes that [he/she] is guilty of the offence charged [or
some other offence of which he/she may be convicted on the indictment. You will be
directed later on as to this].

(This will require modification where the onus is borne by the defendant: eg insanity,
diminished responsibility, and s 129(1)(c) of the Drugs Misuse Act 1986 (QIld). In
such instances, the jury might be directed that): Where the burden of proof of an
issue rests on a defendant, as with [describe issue], [he/she] is not required to
establish it beyond reasonable doubt. The standard of proof required of
[him/her] is lower. Where [he/she] is required to prove something, [he/she] need
only satisfy you that what [he/she] contends for is more probable than not.

Standard of proof

For the prosecution to discharge its burden of proving the guilt of the
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defendant, it is required to prove beyond reasonable doubt that [he/she] is
guilty. This means that in order to convict you must be satisfied beyond
reasonable doubt of every element that goes to make up the offence charged. |
will explain these elements later. [The prosecution must also satisfy you beyond
reasonable doubt of any other matter which | indicate you must be satisfied about in
order to find the defendant guilty, eg self-defence].

It is for you to decide whether you are satisfied beyond reasonable doubt that
the prosecution has proved the elements of the offence [and the other matters of
which you must be satisfied in order to find the defendant guilty]. If you are left with
a reasonable doubt about guilt, your duty is to acquit: that is, to find the
defendant not guilty. If you are not left with any such doubt, your duty is to
convict: that is, to find the defendant guilty. (In an essentially circumstantial case,
add the appropriate circumstantial case direction. See Benchbook Chapter 48 —
Circumstantial Evidence. Consider adding, for example): [Importantly, if there is an
inference reasonably open which is adverse to the defendant (ie one pointing to
his/her guilt) and an inference in [his/her] favour (ie one consistent with innocence),
you may only draw an inference of guilt if it so overcomes any other possible
inference as to leave no reasonable doubt in your minds].

Proof beyond reasonable doubt is the highest standard of proof known to the
law. It can be contrasted with the lower standard of proof that is required in a
civil case where matters need only be proved on what is called the ‘balance of
probabilities’. That is, the case must be proved to be more likely than not.

In a criminal trial, the standard of satisfaction is much higher; the prosecution
must prove the guilt of the defendant beyond reasonable doubt.

(See also Benchbook Chapter 60 — Reasonable Doubt).

(Where the locality of the offence is in issue, the standard of proof is on the balance
of probabilities).

No evidence by a defendant/evidence by a defendant

(Having discussed the burden and standard of proof, direct the jury on the use to which
they might put evidence given by the defendant; the defendant’s silence at trial; or the
defendant’s silence before ftrial, as applicable. Reference may be had to the
Benchbook Chapters on the defendant giving evidence).

No sympathy or prejudice influential

You should dismiss all feelings of sympathy or prejudice, whether it be
sympathy for or prejudice against the defendant or anyone else. No such
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emotion has any part to play in your decision [nor should you allow public opinion
to influence you]. You must approach your duty dispassionately, deciding the
facts upon the whole of the evidence.

Evidence may be accepted in whole or in part

Matters which will concern you are the credibility of the witnesses, and the
reliability of their evidence. It is for you to decide whether you accept the whole
of what a witness says, or only part of it, or none of it. You may accept or reject
such parts of the evidence as you think fit. It is for you to judge whether a
witness is telling the truth and correctly recalls the facts about which he or she
has testified.

(The jury might also be informed): Credibility concerns honesty. Reliability may
be different. A witness may be honest enough but have a poor memory or
otherwise be mistaken.

Testimony accuracy indicators

Many factors may be considered in deciding what evidence you accept. | will
mention some general considerations that may assist you.

You have seen how the witnesses presented in the witness box when
answering questions. Bear in mind that many witnesses are not used to giving
evidence and may find the different environment distracting. Consider also the
likelihood of the witness's account. Does the evidence of a particular witness
seem reliable when compared with other evidence you accept? Did the withess
seem to have a good memory?

You may also consider the ability, and the opportunity, the witness had to see,
hear, or know the things that the witness testified about. Another point may
be: has the witness said something different at an earlier time? (Where a prior
inconsistent statement assumes importance, elaboration may be helpful): It is a
matter for you to consider whether or not any differences in a witness’ account
are important in assessing the witness’ honesty or reliability. (See also
Benchbook Chapter 46 — Prior Inconsistent Statements and Chapter 66A — Jury
Directions Related to Sexual Offences).

These are only examples. You may well think that other general considerations
assist. It is, as | have said, up to you how you assess the evidence and what
weight, if any, you give to a witness's testimony or to an exhibit.

(Where warnings are required regarding a particular witness): | will, however, be
mentioning some special warnings that you must take into account in
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assessing particular parts of the evidence.

(In cases involving Indigenous witnesses or those who speak Aboriginal English or
Torres Strait Creole (including a defendant; and including a defendant who does not
give evidence, but whose out-of-court statements, such as to police during an
interview, have been tendered), see page 194 of the 2" edition of the Equal
Treatment Benchbook (available on JVL under ‘Benchbooks’) for directions about
the way in which a jury is to approach their evidence).

Body of the summing-up

(Here give those directions appropriate to assisting the jury to apply the law to the
facts and which are otherwise necessary to avoid a perceptible risk of a miscarriage
of justice. The judge’s duty to instruct the jury as to the law applicable to the case
requires an identification of the real issues in the case, the facts that are relevant to
these issues and an explanation as to how the facts are relevant to them (see
Fingleton v The Queen (2005) 227 CLR 166, 196-197 [77]-[80]; [2005] HCA 34,
[77]-[80]; R v Baker [2014] QCA 5, [9], [86]-[89])).

Rival contentions

This brings me to a summary of the rival contentions. (As to inviting the jury to
consider alternatives, see Benchbook Chapter 33 — Alternative Charges. And as
to the judge’s responsibility to leave a possible defence for the jury’s consideration
even against the wishes of defence, see Van Den Hoek v The Queen (1986) 161
CLR 158, 161-162, 169; [1986] HCA 76; R v Murphy (1988) 52 SASR 186, 195-197,
Hawkins v The Queen (1994) 179 CLR 500, 517; [1994] HCA 28).

Further assistance

If you find that you need further direction on the law, please send a written
message through the bailiff. Likewise, if you wish to be reminded of evidence,
let the bailiff know, and make a note of what you want. When you return to the
courtroom, | will provide such further assistance on the law as | can or arrange
for the relevant part of the transcript to be read out to you; or given to you if |
consider it appropriate to do so. As | mentioned at the start of the trial, you
must not disclose in any communication to me the voting numbers (on this
point, see Smith v The Queen (2015) 255 CLR 161; [2015] HCA 27, [32], [53]).

Delivering the verdict
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When you return after having reached your verdict[s], my associate will ask:
‘Have you agreed upon a verdict?’
You will all then say, ‘Yes’ to show that you have.

My associate will then ask: ‘Do you find the defendant [naming him/her], guilty
or not guilty of [specifying the offence]?’

Your speaker will then state your verdict: That is, whether guilty or not guilty.
My associate will then ask you all: ‘So says your speaker, so say you all?’ —

which is the time-honoured method for inviting the whole jury to signify that
the verdict announced by the speaker is indeed the verdict of all. So, you will
collectively confirm that the verdict is unanimous by saying ‘yes’.

(Note that where a circumstance of aggravation is charged, it is usually convenient
initially to take a single verdict in respect of both the offence and that circumstance. If
the jury is not satisfied that the circumstance of aggravation has been proved to the
requisite standard, a verdict can then be taken in respect of the offence simpliciter,
without mention of the circumstance of aggravation).

This procedure is repeated for each offence.

| ask you to retire now to consider your verdict[s].

Alternative verdict

If the verdict on the offence of [specifying offence] is guilty, no further verdict will
be taken. However, if the verdict is not guilty, my associate will then ask, ‘How
do you find the defendant, guilty or not guilty of [the alternative offence]?’ Your
speaker will answer. Then you will again collectively confirm that the verdict is
unanimous in the manner just mentioned.

Majority Verdict

(See Benchbook Chapter 55 — Majority Verdict. In respect of a charge where a
judge has given directions to the jury that a majority verdict may be returned, the
speaker, after indicating that a verdict has been reached, should be asked whether
the verdict is unanimous or not. The remainder of the jury should be asked to confirm
what the speaker has stated. Disclosure of the jury’s interim votes is irrelevant to the
discretion to take a majority verdict under s 59A(2) of the Jury Act 1995 (QId)).

Discharge of reserve jurors
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Now, the following remarks are directed to the reserve jurors. As | mentioned
at the start of the trial, because there has been no need to replace any member
of the jury your participation in this trial is no longer required and | discharge
you from further participation. However, | thank you for your careful attention
throughout the trial, and for the dedication with which you have approached
your task. | understand that you may feel disappointed that you are to play no
further part in this trial and | again acknowledge the very considerable service
that you have performed over the last week[s]. You are free to leave or to stay at
the back of the court as you wish.
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24. Views and Demonstrations

24.1 Legislation
[Last reviewed: February 2026]

Jury Act 1995 (QId)

Section 52 — Inspections and views

24.2 Commentary

[Last reviewed: February 2026]

Section 52 of the Jury Act 1995 permits a trial judge to direct that the jury have a view
of a particular place or object if considered desirable.

The question of a view is a matter for the exercise of the judge's discretion (see, e.g.
R v Boxshall [1956] QWN 45; R v Lawless [1974] VR 398; R v Alexander [1979] VR
615; R v Delon (1992) 29 NSWLR 29, 34; Denver v Cosgrove [1972] 3 SASR 130).
The discretion is a wide one.

In R v Alexander [1979] VR 615, the Full Court of Victoria held that the following
matters should be taken into account:

e |Is the request for a mere view, or a demonstration?

e Is it shown that conditions are the same? If not, the exercise might be unhelpful,
or misleading.

e If there is to be a demonstration, reconstruction or experiment, can care be taken
to ensure that the jurors do not become detectives?

While s 52(1) gives the judge power to give ‘necessary directions’, that power is limited
by the proper purposes of a view or demonstration. The directions cannot ignore the
adversarial process of the criminal trial. They cannot be used to frame orders for an
investigation and demonstration outside the proceedings. That is particularly so when
one of the parties objects (see Knowles v Haritos (Supreme Court of Victoria, Hampel
J, 29 April 1998)).

Procedure

There is a distinction between a mere view and a demonstration (see R v Lawless
[1974] VR 398, 421).
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This distinction is summarised in R v Alexander [1979] VR 615, 631, which was
referred to by Wilson J in Kozul v The Queen (1981) 147 CLR 221; [1981] HCA 19. In
Alexander, Mclnerney and Murphy JJ, in a joint judgment, said at 631.:

‘... In our opinion it is of vital importance to ensure, particularly when the tribunal of fact
is a jury, that a clear distinction be drawn between a view properly so called, and the
taking of evidence, whether it be by visual observation, experiment, demonstration or
reconstruction.

Once the jurors are asked to make assessments for themselves, to conduct experiments,
to use aids such as binoculars, to watch demonstrations or reconstructions, what is
occurring is no longer a view as such, but the leading of evidence. When once this takes
place, the strictest care must be taken to ensure that judicial procedures are followed
and that no miscarriage occurs. There is a much greater risk in our experience that a
miscarriage may occur if the jurors are to become sleuths’.

The jury must attend together (see R v Gurney [1976] Crim LR 567; Way v Way:
Heazelwood (1928) 28 SR (NSW) 345).

View

A view is an inspection of scenes or objects outside the court. The nature of a view is
explained by the High Court in Scott v Numurkah Corporation (1954) 91 CLR 300;
[1954] HCA 14.

A view must be handled with caution. There must be no conversation between jurors
and witnesses, between jurors and an accompanying police officer or bailiff, or
between jurors and legal representatives (Aston v The Queen [2019] VSCA 225, [82]).

A witness who has given evidence at the trial may attend at the view but should make
no communication to the jury apart from demonstrating (Karamat v The Queen [1956]
AC 256). The better practice is to ensure that witnesses, especially for the prosecution,
do not accompany the jury at the view. That practice will prevent the risk of the
defendant being affected by unsworn statements out of court (see R v Ashton (1944)
61 WN (NSW) 134).

While s 52(2) does not compel the presence of the defendant, the defendant is entitled
to be present (see R v Crossman [2011] 2 Qd R 435, 446). The defendant might be
able to point out something about which his or her legal advisers are unaware, or note
that others are mistaken about something (see R v Ely Justices; Ex parte Burgess
[1992] Crim LR 888; R v Milat (Supreme Court of New South Wales, Hunt CJ, 12 April
1996)).

The usual rule is that no view is allowed after the retirement of the jury. However,
justice may require exceptions to that usual approach (see R v Delon (1992) 29
NSWLR 29, 35-37; see also R v Lawrence (1968) 52 Cr App R 163; R v Nixon (1968)
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52 Cr App R 218; Dryburgh v The Queen (1961) 105 CLR 532; [1961] HCA 54; R v
Hamitov (1979) 21 SASR 596).

Demonstration

A demonstration or reconstruction is real evidence. The judge, or jury, can only
consider it as real evidence if the parties specifically admit that it should be treated as
a reproduction, or if it is proved by evidence to the satisfaction of the tribunal that it
really did reproduce what the witnesses had attempted to describe (see Scott v
Numurkah Corporation (1954) 91 CLR 300; [1954] HCA 14 (Fullagar J); see also Evans
v The Queen (2007) 235 CLR 521, 573-574 [191]-[193]; [2007] HCA 59, [191]-[193]; R
v Quinn [1962] 2 OB 245, 257).

There may be a difficulty if the jury attempts an experiment in the jury room after seeing
a demonstration in the courtroom. The jury can handle the objects which are exhibits
for example, to note the weight of a club, or the sharpness of a knife or the pressure
needed to pull the trigger of a pistol. The jury can prefer the evidence of the material
object to the oral evidence. However, when the experiments conducted by the jury go
beyond a mere examination and testing of the evidence and become a means of
supplying new evidence, they are impermissible (see Kozul v The Queen (1981) 147
CLR 221;[1981] HCA 19).

In R v Koani [2018] QCA 272, the deceased had been killed with a fatal shot at close
range. The defence was that the killing was a terrible accident: the firearm had
discharged without the defendant pulling the trigger. The jury were permitted to have
the firearm with them during deliberations. The prosecutor invited them to look at the
forearm and suggested that they would conclude that a person operating the gun was
very unlikely to accidentally discharge it. The defendant was convicted of murder.

The appellant in Koani appealed against his conviction arguing inter alia that there had
been a miscarriage of justice because the jury were not directed about the limits to
which they might use the result of any experiment they conducted with the firearm to
determine the issues at trial.

In response to that ground, Sofronoff P said at [21]-[28]:

‘The law relating to the use by a jury of exhibits is not controversial. In another case in
which the central issue was the use that could be made by a jury of a gun that had been
tendered as an exhibit, Kozul v The Queen, the High Court established the following
principles:

1. Exhibits are as much a part of the evidence as oral testimony;

2. Thejuryis entitled to have the exhibits with them in the jury room, to examine them
and to have regard to them in reaching a verdict;

3.  The jury may touch and handle exhibits;
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4.  The jury may, ‘within limits that are readily understood in practice if difficult to define
with precision, engage in a limited amount of simple experimentation with them.’

In Kozul the trial judge had invited the jury to “feel it, test it, examine it” and to “test it for
yourselves ... use your commonsense, in determining whether or not, while it is
uncocked some blow to the hand can cause the finger to move that distance back, and
the gun to go off.”

When the case was before the Court of Appeal of New South Wales, Street CJ said:

“The revolver was properly in evidence. There was expert evidence regarding what
was needed to make it discharge. It seems to me no less than common expectation
that the jury would try out for itself the propensities of this weapon, its liability to
discharge, the ease and difficulty of operating it, and do such other things in relation
to it as would enable them to make up their minds as to whether or not the Crown
had proved beyond reasonable doubt that this weapon was deliberately discharged
by the appellant on the night in question.”

Glass JA said that what the judge had asked the jury to do was “to use their own powers
of observation with respect to the pistol to estimate the value of the testimony before
them and not to carry out experiments of their own for the purpose of gathering additional
evidence.”

As Gibbs CJ observed, the line may be a difficult one to draw, but the relevant distinction
is between, on one side of the line, the use of an exhibit in order to appreciate better the
value of testimony, and on the other side of the line, the use of an exhibit to generate
further evidence out of the hearing and view of the court.

Stephen J said that it was proper for the trial judge to tell the jury that they might
experience for themselves trigger pressures of twelve and four pounds by pressing the
trigger while the revolver was both cocked and uncocked. Gibbs CJ made the same point
and observed that in “experimenting in this way the jury are doing no more than using
their own senses to assess the weight and value of the evidence.”

That was precisely the position here [...] This was nothing more than a case of a very
common kind in which a jury is asked to consider oral evidence and rival theories of the
case by reference to the jury’s own observations and judgment about a piece of tangible
evidence [...].

24.3 Suggested Direction

[Last reviewed: February 2026]
Before view

Arrangements have been made for you to be taken to the location where the
[relevant event] occurred. While you are away from the court you will be under
the charge of [police officers/bailiffs] who will supervise your journey.
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You are being taken to view this location because counsel believe that it will
assist you to understand the evidence in a realistic setting and, therefore, aid
you in resolving the issues that will ultimately be placed before you. It can be
used by you to assist in understanding and applying the evidence you have
heard, but it is not itself evidence.

While you are away from court, do not discuss the case in any circumstance
where your discussion can be overheard by a person who is not a member of
the jury. You will appreciate that it is best if all jury discussions take place in the
privacy of the jury room.

If you have a question about the law or the evidence or need additional
information about anything while we are at the location, | will attempt to assist
you.

Reduce your request to writing—pass it on to the [police officer/bailiff]. [He/she]
will give it to me. If necessary, if | consider the question an appropriate one, | will
direct it to the relevant person at a convenient time.

After view/demonstration
Earlier we attended the location where the [relevant event] occurred.

As | said: what you saw at [the scene/location] was not evidence. It can be used
by you to assist in understanding and applying the evidence you have heard,;
but it is not itself evidence.

(Adapt the following two paragraphs to the circumstances of the case): The witnesses
have described the scene to you and photographs were tendered, with [the
witness] pointing out any differences of detail between the time of the event and
the time of their taking. That is the evidence you should act on, and you should
not substitute what you saw when you went to the scene for it. Instead, you
should use that view to assist your understanding of the evidence.

In contrast, by agreement, the witness, [name of withess] showed you while we
were at the scene [e.g. where he/she was standing at the time he/she says he/she
saw the event]. What [he/she] demonstrated is part of the evidence. So, there is a
difference; seeing the location is an aid to you in understanding the evidence,
but what [name of witness] as a witness actually did and said at the scene is as
much a part of the evidence as what [he/she] said here in the courtroom.
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25. Evidence of Defendant in Respect of a Co-Defendant

25.1 Legislation
[Last reviewed: February 2026]

Nil.

25.2 Commentary

[Last reviewed: February 2026]

An express direction should be given where the evidence of a defendant could be used
for or against a co-defendant (see R v Nessel (1980) 5 A Crim R 374, 383).

There are difficulties in formulating a direction where an accomplice testifies in the
defence case. It is contrary to Robinson v The Queen (1991) 180 CLR 531, 535-536;
[1991] HCA 38, [6] to direct that a defendant’s evidence may be subjected to particular
scrutiny because of his/her interest in the outcome. To do so is to undermine the
presumption of innocence. Accordingly, when a defendant who gives evidence
implicates a co-defendant, the nature and extent of an accomplice warning, if any,
cannot be answered without reference to the circumstances of the particular case
(Webb v The Queen (1994) 181 CLR 41, 65-66, 92-95; [1994] HCA 30). But if some
warning is to be given, the judge must not permit the jury to believe that it might attach
to the defendant’s evidence in his/her own case (Webb v The Queen (1994) 181 CLR
41, 65; [1994] HCA 30; see also R v Skaf [2004] NSWCCA 74, [159]-[168]; R v
Johnston [2004] NSWCCA 58, [141]; R v Lewis [1996] QCA 405; R v The Queen
(1995) 63 SASR 417;and R v Rezk [1994] 2 Qd R 321, 330).

25.3 Suggested Direction

[Last reviewed: February 2026]

What the defendant [insert name] has said while giving evidence may be used
not only for or against them but also for or against the other defendant[s] [refer
to other defendant/s].

(Warning: do not give the direction in the second paragraph without giving the direction
in the third).

However, to the extent to which that evidence implicates [name of other/s] in the
[describe offences], scrutinise it carefully. There is a danger that, in implicating
[name of other(s)], [defendant witness] may have been concerned to shift the
blame.
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This warning is restricted to those parts of the evidence of [defendant witness]
which inculpate [name of other/s] in the offence: it does not apply to the evidence
as it relates to [name of withess’s] own case.

Chapter 25



26. Defendant Giving Evidence (The Liberato Direction)

26.1 Legislation
[Last reviewed: February 2026]

Nil.

26.2 Commentary

[Last reviewed: February 2026]

In Rv Rose [2021] QCA 262, [49] the Court discussed the ‘Liberato’ direction (Liberato
v The Queen (1985) 159 CLR 507; [1985] HCA 66):

‘The Liberato direction is commonly given in cases described as “word against word”
where a complainant and a defendant give evidence, and it is important to ensure that
the jury understand that the giving of evidence by a defendant does not alter the
prosecution’s onus of proof. As Brennan J observed in Liberato at 515: “The jury must
be told that, even if they do not positively believe the evidence for the defence, they
cannot find an issue against the accused contrary to that evidence if that evidence gives
rise to a reasonable doubt as to that issue™.

In De Silva v The Queen (2019) 268 CLR 57, 63 [11]; [2019] HCA 48, [11], the majority
said that a Liberato direction may be appropriate in circumstances other than where
there is conflicting sworn evidence. Their Honours said:

‘If the trial judge perceives that there is a real risk that the jury will reason that the
accused’s answers in his or her record of interview can only give rise to a reasonable
doubt if they believe them, or that a preference for the evidence of the complainant over
the accused’s account in a record of interview suffices to establish guilt, a Liberato
direction should be given. Where the risk of reasoning to guilt in either of these ways is
present, whether the accused’s version is on oath or in the form of answers given in a
record of interview, the Liberato direction is necessary to avoid a perceptible risk of
miscarriage of justice’.

A Liberato direction may also be required where the Crown has tendered a pretext call
in which the defendant sets out his or her version of events. See also the commentary
to Benchbook Chapter 36 — Defendant’s Out-of-Court Admissions or Self-
Serving Statements — Including Police Interviews and Pre-Text Calls.

Where the defendant calls but does not give evidence, an Azzopardi direction is
required (Azzopardi v The Queen (2001) 205 CLR 50; [2001] HCA 25; see also R v
Hartfiel [2014] QCA 132).
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As to the dangers of conveying to the jury the impression that it is for them ‘to decide
where the truth lies’ where there are opposing bodies of evidence on central matters,
see R v Calides (1983) 34 SASR 355,358 and Rv G [1994] 1 Qd R 540, 543.

The content of the suggested direction below has been referred to with approval in R
v Armstrong [2006] QCA 158 and in R v McBride [2008] QCA 412. The content of the
second paragraph is drawn from the judgment of Hunt CJin Rv E (1995) 89 A Crim R
325, 330.

26.3 Suggested direction

[Last reviewed: February 2026]

| have already said that the defendant does not have to give evidence or call
other people to give evidence on [his/her] behalf, or otherwise produce evidence.
That the defendant has done so does not mean that [he/she] assumed a
responsibility of proving [his/her] innocence. The burden of proof has not shifted
to [him/her]. The defendant’s evidence [and that of the other withesses called for the
defence] is added to the evidence called for the prosecution. As | have said, the
prosecution has the burden of proving each of the elements of the offence
beyond reasonable doubt, and it is upon the whole of the evidence that you must
be satisfied beyond reasonable doubt that the prosecution has proved the case
before the defendant may be convicted.

Often enough cases are described as ones of ‘word against word’. You should
understand that in a criminal trial it is not a question of your making a choice
between the evidence of the prosecution’s principal withess or witnesses, and
the evidence of the defendant [and/or his/her witnesses]. The proper approach is
to understand that the prosecution case depends upon you the jury accepting
that the evidence of the prosecution’s principal witness [or witnesses] was true
and accurate beyond reasonable doubt, despite the [sworn] evidence by the
defendant [and/or his/her witnesses]. You do not have to believe that the
defendant is telling the truth before [he/she] is entitled to be found not guilty.

Where, as here, there is defence evidence, usually one of three possible results
will follow:

1. You may think the defence evidence is credible and reliable, and that
it provides a satisfying answer to the prosecution’s case.

If so, your verdict would be not guilty.
or
2. You might be uncertain about that evidence but consider that it might

be true. In that case your verdict would be not guilty;
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or

You may not accept the defendant’s evidence—in which case you put
it to one side.

You must not jump from deciding not to accept the defendant’s
evidence to an automatic conclusion of guilt. Go back to the evidence
you do accept, and ask yourself if, on the basis of that evidence, the
prosecution has proved that the defendant is guilty beyond a
reasonable doubt.
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27. Defendant Not Giving Evidence, Where No Adverse Inference

27.1 Legislation
[Last reviewed: February 2026]

Nil.

27.2 Commentary

[Last reviewed: February 2026]

Where the defendant calls but does not give evidence, an ‘Azzopardi’ direction is
required (see Azzopardi v The Queen (2001) 205 CLR 50; [2001] HCA 25, [34], [51]
and [67]). The majority held at [51] and [67] that a direction containing most of what is
included below in the suggested direction will ‘almost always be desirable’ (see also R
v Hartfiel [2014] QCA 132). No specific formula is, however, mandated for this
direction.

In R v DAH (2004) 150 A Crim R 14; [2004] QCA 419, White J wrote at [86], in a
passage approved by Cullinane J and supported by McPherson JA, that:

‘... so long as the essential elements which must be conveyed to a jury, that is, that no
adverse inference may be drawn from the defendant’s failure to give evidence, that the
onus of proof lies upon the prosecution, that the defendant is presumed innocent until
the prosecution adduces sufficient evidence to reach a conclusion of guilt beyond
reasonable doubt, and that the failure to give evidence does not strengthen the
prosecution’s case or supply additional proof against a defendant or fill gaps in the
evidence, then there is no error’.

See also the comments of de Jersey CJ in R v Nicholson; Ex parte DPP (Cth) [2004]
QCA 393, [8]-[10].

27.3 Suggested Direction

[Last reviewed: February 2026]

The defendant has not given [or called] evidence. That is [his/her] right. [He/she]
is not bound to give [or to call] evidence. The defendant is entitled to insist that
the prosecution prove the case against [him/her] if it can. The prosecution bears
the burden of proving the guilt of the defendant beyond a reasonable doubt, and
the fact that the defendant did not give evidence is not evidence against
[him/her]. It does not constitute an admission of guilt by conduct and it may not
be used to fill any gaps in the evidence led by the prosecution. It proves nothing
at all, and you must not assume that because [he/she] did not give evidence that
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adds in some way to the case against [him/her]. It cannot be considered at all
when deciding whether the prosecution has proved its case beyond a
reasonable doubt, and most certainly does not make the task confronting the
prosecution any easier. It cannot change the fact that the prosecution retains
the responsibility to prove the guilt of the defendant beyond reasonable doubt.
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28. Defendant Not Giving Evidence, Where an Adverse Inference

May Follow from That

28.1 Legislation

[Last reviewed: February 2026]

Nil.

28.2 Commentary

[Last reviewed: February 2026]

A trial judge may make comment on an adverse inference that follows from the
defendant not diving evidence. After Azzopardi v The Queen (2001) 205 CLR 50;
[2001] HCA 25, the circumstances in which such a comment might be appropriate are,

however, ‘both rare and exceptional’ (see [68]). The majority in Azzopardi stated at
[68] that a comment of this nature should only be made ‘if the evidence is capable of
explanation by disclosure of additional facts known only to the accused. A comment
will never be warranted merely because the accused has failed to contradict some
aspect of the prosecution case’.

In R v Doyle [2019] 3 Qd R 126; [2018] QCA 303, the President explained at [20] and
[21] that:

‘The problem is not that a jury might regard an accused’s failure to give evidence as
strengthening the Crown case. They are entitled to do so ... The problem is the
possibility that the jury may use the accused’s decision not to give evidence as proving
too much. In a case in which such reasoning is permissible, it is important for a trial
judge to explain to the jury the limited use that can be made of an accused’s decision
not to offer an explanation. The jury should be told that the accused is not bound to give
evidence. The jury should be told that the onus remains on the prosecution to prove guilt
beyond a reasonable doubt even if the accused does not give evidence. The jury should
be given to understand that the accused’s decision not to offer an explanation does not
of itself prove anything.

The jury should be told specifically the limited use to which they can put the absence of
an explanation from an accused. It is that in circumstances in which the jury might expect
that, if there was an innocent explanation for the facts that give rise to an incriminating
inference, then the accused would know what that explanation might be and would offer
it and so the accused’s failure to offer any explanation strengthens the inference urged
by the prosecution (Weissensteiner v The Queen (1993) 178 CLR 217); [1993] HCA
65)'.

For an example of a direction about the limited use a jury might make of an accused’s
failure to offer an explanation, see R v Doyle [2019] 3 Qd R 126; [2018] QCA 303 at

Chapter 28


https://anzlaw.thomsonreuters.com/Document/Iee73ce3087b411e8aca5bab3c9b3f468/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://jade.io/article/68257
https://www.queenslandjudgments.com.au/case/id/512778
https://www.queenslandjudgments.com.au/caselaw/qca/2018/303
https://anzlaw.thomsonreuters.com/Link/Document/FullText?findType=Y&serNum=1993377957&pubNum=3586&originatingDoc=I6f5b76f087ac11e8aca5bab3c9b3f468&refType=TG&originationContext=document&transitionType=DocumentItem&ppcid=604f7e8daa104492ac155692ef28db16&contextData=(sc.Default)&comp=wlau
https://jade.io/article/67798
https://jade.io/article/67798
https://www.queenslandjudgments.com.au/case/id/512778
https://www.queenslandjudgments.com.au/caselaw/qca/2018/303

[10] in which the trial judge said, after reminding the jury about the onus of proof, the
presumption of innocence and that the accused was not obliged to give evidence:

‘Because the accused chose not to call evidence, you do not have additional facts from
him to explain the evidence led by the prosecution. The conclusion of guilt contended
for by the prosecution may be more safely drawn from the proven facts when an accused
person elects not to give evidence of any additional facts which, if they existed, must
have been within the knowledge of that ... accused. That is as far as this exception goes.
The failure of the accused to call evidence or give evidence does not help you. You are
not allowed to resolve doubts about the reliability of witnesses or conclusions to be
drawn from the evidence simply because [the accused did not give evidence]. The plea
of not guilty is his denial, and in that way, he has contradicted the prosecution case in a
general way.

... [l]f the evidence presented raises an inference that the accused was the driver and
the man with the sword, that inference that it was him may be strengthened by the
accused’s decision not to offer any evidence as an explanation. And it may strengthen
it but only if any additional facts that could offer an innocent explanation for the use of
his car at that time and his later presence in the street would, if those facts existed, be
peculiarly within the knowledge of the accused. It is in those circumstances that the
absence of an explanation from [the accused] may strengthen the case against [him]. It
does not automatically mean that he is guilty, but it is something that you may consider’.

The content of the suggested direction below reflects and incorporates the
requirements of Azzopardi v The Queen (2001) 205 CLR 50; [2001] HCA 25, including
those specified at [51], [61], [62], [64], and [67] of the majority judgement. Certain
elements of the suggested direction are also drawn from Weissensteiner v The Queen
(1993) 178 CLR 217, including 223-224, 228, and 237 of that decision.

28.3 Suggested Direction

[Last reviewed: February 2026]

The defendant has not given [or called] evidence. That is [his/her] right. [He/She]
is not bound or obliged to give [or to call] evidence. The defendant is entitled to
insist that the prosecution prove the case against [him/her] if it can. The
prosecution bears the burden of proving the guilt of the defendant beyond a
reasonable doubt, and the fact that the defendant did not give evidence is not
evidence against [him/her]. It does not constitute an admission of guilt by
conduct and it may not be used to fill gaps in the evidence led by the
prosecution. It proves nothing at all, and you must not assume that because
[he/she] did not give evidence that adds in some way to the case against
[him/her]. It cannot be considered at all when deciding whether the prosecution
has proved its case beyond a reasonable doubt, and most certainly does not
make that task confronting the prosecution any easier. It cannot change the fact
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that the prosecution retains the responsibility to prove the guilt of the defendant
beyond reasonable doubt.

What | have said is subject to this qualification. The prosecution asks you to
conclude that the defendant is guilty from the circumstances which it says are
established by the following facts which it claims to have proved. | remind you
that those facts are as follows:

[List the significant facts relied on and said by the prosecution to call for an explanation
(this is a requirement of Azzopardi at [67])].

The prosecution argues that those facts prove that the defendant is guilty as
charged. You may think that if there are any additional facts that would explain
that evidence against the defendant or contradict the conclusion of guilt which
the prosecution asks you draw, those additional facts, if they exist, would be
additional facts known only to the defendant, and could not be the subject of
evidence from any other person or source.

Those facts would be additional to evidence given by the witnesses who have
been called; and mere contradiction would not be evidence of any additional
fact. By mere contradiction, | mean the defendant simply giving evidence and
denying [he/she] was quilty. That mere contradiction by the defendant of
evidence already given would not be evidence of any additional fact. (Note that
this paragraph is drawn from Azzopardi at [64], with the inclusion of the example of a
contradiction which would not be evidence of anything ‘additional’).

The consequence of the defendant electing to call no evidence is that you have
no evidence of additional facts from [him/her] to explain the evidence put
forward by the prosecution. The conclusion of guilt the prosecution argues for
may be more safely drawn from the proven facts when a defendant elects not to
give evidence of relevant additional facts which, if they exist, must be within
[his/her] knowledge. (This is the modified direction given in Weissensteiner at 223-
224. Azzopardi held that the direction given should not go beyond that).

(The reference to ‘strengthening’ in the next paragraph is approved in Weissensteiner.
Note that the term ‘conclusion’ may be better understood by jurors than ‘inference’.
Use of ‘peculiarly’ may not be easy for all jurors; but that is the term used in Azzopardi
at [64]).

You are not allowed to resolve doubts about the reliability of witnesses, or the
conclusion to be drawn from the evidence simply because the defendant has
not contradicted evidence already given. Remember also that the defendant has
already contradicted the general allegation against [him/her] by the plea of not
guilty. You may only ask yourselves if the prosecution case for the conclusion
of guilt is strengthened by the decision of the defendant not to offer any
explanation in evidence where, if there are additional facts that would explain
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the evidence led by the prosecution, or contradict the conclusion of guilt that
the prosecution asks you to draw, those additional facts, if they exist, would be
peculiarly within the knowledge of the defendant; who has not given evidence
of them.

You should keep in mind that a person charged may have a number of reasons
for not giving evidence, other than that [his/her] evidence would not assist
[his/her] case. Reasons might include timidity; a concern that cross-examination
might confuse the person charged; the fact that the person charged has already
given an explanation to the police; a possible memory loss; fear of retribution
from other persons; or a belief that weaknesses in the prosecution case will
leave you in any event with a reasonable doubt as to guilt. These are just some
possibilities. You must bear all those things in mind when considering whether
it is safe to accept and act upon the evidence led by the prosecution, and to
draw beyond reasonable doubt the conclusion of guilt it asks you to draw.
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29. Defendant’s Right to Silence

29.1 Legislation

[Last reviewed: February 2026]

Police Powers and Responsibilities Act 2000 (QId)
Section 397 — Right to remain silent not affected

Police Powers and Responsibilities Regulation 2012 (Qld)

Schedule 9, Section 26 — Cautioning relevant persons about the right to silence

29.2 Commentary

[Last reviewed: February 2026]

The right of a defendant to remain silent when questioned is a fundamental common
law rule (Petty v The Queen (1991) 173 CLR 95, 97; [1991] HCA 34; R v Coyne [1996
1 Qd R 512, 519; R v Vannatter [1999] QCA 104).

In Petty v The Queen (1991) 173 CLR 95; [1991] HCA 34, the High Court held that no
adverse inference can be drawn against a defendant by reason of the defendant’s
failure to answer questions or supply information. To draw such an inference would
erode the right.

In Queensland, a defendant’s right to silence when being questioned by police has
been given legislative effect by s 397 of the Police Powers and Responsibilities Act
2000. Where a person is to be questioned in relation to an indictable offence, a police
officer must caution them in terms set out in s 26 of sch 9 of the Police Powers and
Responsibilities Regulation 2012, as required by s 431 of the Police Powers and
Responsibilities Act 2000.

Evidence that a defendant exercised their right to silence when questioned by police
should not be led. But if it is, a direction that a defendant has properly exercised their
right to silence should be given when the evidence is given (Sanchez v R (2009) 196
A Crim R 472, 486; [2009] NSWCCA 171, [57]). The direction may also bear repeating
in the summing-up.

29.3 Suggested Direction

[Last reviewed: February 2026]

Some reference has been made to the defendant being silent when asked by the
police about things. It is a fundamental rule of our criminal law that a person
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accused of an offence is not obliged to answer police questions. A person
accused of an offence has aright to silence—that is, aright to say nothing in the
face of police questioning.

Therefore, the defendant’s silence is not evidence against [him/her]. Indeed, the
warning given by the police to the defendant expressly advised [him/her] that
[he/she] was entitled to remain silent.

It would be quite wrong to reason that because the defendant was silent or
refused to answer questions that [he/she] must have something to hide or be
guilty of some offence. Therefore, you cannot use against the defendant in any
way the fact that [he/she] took notice of the police caution and chose to remain
silent.
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30. References to a Co-Offender

30.1 Legislation
[Last reviewed: February 2026]

Nil.

30.2 Commentary
[Last reviewed: February 2026]

Where evidence is adduced from a co-offender (which will usually not occur unless
they have been dealt with for the offence), it may be necessary to refer to their plea.

Reference to the existence of a co-offender who is not on trial with the present
defendant may be necessary if the jury is properly to understand the proceedings. In
such a case, the jury need to be warned not to speculate on the reasons for the co-
offender’s absence but to try the case on the evidence.

However, any reference to the plea of a co-offender who is not on trial with the present
defendant, or the outcome of the co-offender’s separate trial (for the same offence)
ought to be the exception, not the rule.

Sometimes, an issue arises about the incontrovertibility of a verdict of a co-accused.

Meaning of incontrovertible verdict

In R v Jobling [2012] 1 Qd R 573, Jobling and his co-accused (Hinschen) were charged
with the murder of Jobling’s former partner. They were tried separately. The Crown
proceeded first against Hinschen. He was convicted of murder on the basis that he
intentionally killed the deceased at Jobling’s urging under s 7(1)(a).

The Crown then proceeded against Jobling on a s 7(1)(d) basis (consistent with the
case prosecuted against Hinschen) and on a s 7(1)(a) and s 7(1)(c) basis. These last
two alternatives were based on Hinschen’s evidence at Jobling’s trial, which was
different from his earlier account to police (in which he confessed to the intentional
killing at Jobling’s urging).

At trial, Jobling’s barrister argued that the jury should be directed that he could only be
convicted on a s 7(1)(d) basis. The trial judge refused the application.

Jobling was convicted of murder. He appealed against his conviction arguing inter alia
that the prosecution ought not to have been permitted to invite the jury to convict him
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on a s 7(1)(a) basis because that was inconsistent with the principle that the verdict in
Hinschen'’s trial was incontrovertible and was an abuse of process.

That argument failed. McMurdo P, with whom White JA and Jones J agreed, explained,
quoting from R v Carroll, that decisions of courts, unless set aside or quashed, are to
be accepted as incontrovertibly correct: the principle of incontrovertibility. Her Honour
explained that whether a particular case offended the doctrine of incontrovertibility
involved questions of the interests of justice and public policy considerations.

To determine whether the principle had been offended in a criminal law context
requires a comparison of the elements of the offences in the decision said to be
controverted and the elements of the offence said to controvert the earlier decision.

In Jobling, her Honour was:

.. unpersuaded that the means and path to conviction in the Crown’s action against
Hinschen has resulted in the means and path to conviction in the Crown’s action against
Jobling becoming an abuse of process. It is true that one of the particularised paths to
conviction in Jobling’s trial was inconsistent with the sole particularised path to conviction
in Hinschen’s trial. But it was not an element of the count of murder brought by the Crown
in its action against Hinschen that Hinschen killed the deceased because Jobling
procured him to do so. Neither the verdict of guilty of murder in the Crown’s action against
Hinschen nor the elements of the offence of murder of which Hinschen was convicted in
that case, were controverted by the conduct of the prosecution in the Crown’s action
against Jobling ...".

This decision was applied by Rafter AJ in the trial preceding R v Spencer [2023] QCA
210, a case in which the appellant (Spencer) was charged with murder. He was co-
accused with Mark Crump and Stephen Crump. At Spencer’s trial, his barrister
submitted that it was highly relevant for the jury to be informed that Stephen Crump
had been found not guilty of murder. His Honour ruled at trial that the jury ought not to
be so informed. His Honour said:

‘Generally, the outcome of the trial of a co-offender is not relevant: see R v Howard
(1992) 29 NSWLR 242; Hui Chi-Ming v The Queen [1992] 1 AC 34. The principle of the
incontrovertibility of an acquittal clearly applies to the person who is found not guilty but
is not extended to an alleged co-offender: see R v Jobling [...].

The acquittal of Stephen Crump is binding between the parties to that proceeding:
Washer v Western Australia [...]. The verdict of acquittal in Stephen Crump’s trial has no
relevance to the trial of the present accused. The decision of the English Court of Appeal
in R v Cooke [...] involved the credibility of a common witness to that trial and earlier
trials. The conduct of the Crown case here does not involve any attempt to undermine
the acquittal of Stephen Crump. To introduce evidence of the acquittal in Stephen
Crump’s case would complicate this trial and involve speculation on the part of the jury
as to the reasons for that acquittal.

Mr Eberhardt submitted that quite apart from relying on the acquittal to undermine the
Crown case, the jury may well wonder about Stephen Crump’s position. The jury are
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generally told not to speculate. If the jury are informed of the outcome of Stephen
Crump’s trial it may well involve speculation about the outcome of the other alleged
participants. Whilst Mr Eberhardt said he would not oppose the [jury] being informed that
Mark Crump pleaded guilty to murder, | see that as being irrelevant. The application by
the accused to adduce evidence of the acquittal of Stephen Crump is dismissed’.

The ruling referred to above was not challenged on appeal (R v Spencer [2023] QCA
210, [153]). However, it was argued that a miscarriage of justice occurred by reason
of:

‘(a) the trial judge failing to direct the jury that a formal admission in respect of Mark
Crump was not evidence against the appellant; and

(b) the trial judge failing to direct the jury not to speculate about Stephen Crump’.

As to (b), it was submitted at [155] that the jury should have been directed to the effect
that:

‘You have heard about the existence and role of Stephen Crump to give context to the
evidence in this case. Obviously, he is not on trial here. There are all sorts of reasons
why co-offenders are not tried together. You must not speculate about why he is not
here. You are to decide this case only the evidence before you’.

The Court held that the trial judge’s directions not to speculate; consider the case
based only on the evidence; and not speculate about what might have happened at a
previous trial or why there was a re-trial, were adequate (see [154], [158]). A direction
of the type sought would have drawn attention to the fact that Stephen Crump could
be regarded as a co-offender, rather than simply being referred to as part of the
narrative of events (see [157]).

30.3 Suggested Direction
[Last reviewed: February 2026]

(Co-offender not on trial):

You have heard about [the existence of/role of co-offender] to give full context to
the evidence in this case. Obviously, [he/she] is not on trial here. There are all
sorts of reasons why alleged co-offenders are not tried together. You must not
speculate about why [he/she] is not here. As | have said, you are to decide this
case only on the evidence before you.

(Evidence that co-offender witness has pleaded guilty):

You have heard the evidence that [name] has pleaded guilty to a crime which
arose out of the same events for which the defendant is on trial here. You must
not consider that guilty plea as any evidence of this defendant’s guilt. You may
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consider [name’s] guilty plea only for the limited purpose of determining how
much, if at all, to rely upon [his/her] testimony.
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31. The Rule in Jones v Dunkel

31.1 Legislation

[Last reviewed: February 2026]

Nil.

31.2 Commentary

[Last reviewed: February 2026]
Failure by defence to call witness

In Dyers v The Queen (2002) 210 CLR 285; [2002] HCA 45; the High Court restricted
the application of Jones v Dunkel (1959) 101 CLR 298; [1959] HCA 8. It is no longer
appropriate for a Jones v Dunkel type direction to be given in relation to the failure of
the defence to call withesses, except in the rare exceptions referred to in Azzopardi v
The Queen (2001) 205 CLR 50, 74; [2001] HCA 25. Other than those rare
circumstances, the first direction set out below (which is modelled on what was said in
Jones v Dunkel) should be given.

In Dyers, Gaudron and Hayne JJ at [5] (with whom Kirby J agreed on this point) said:

‘As a general rule a trial judge should not direct the jury in a criminal trial that the accused
would be expected to give evidence or call others to give evidence. Exceptions to that
general rule will be rare. They are referred to in Azzopardi. As a general rule, then, a trial
judge should not direct the jury that they are entitled to infer that evidence which the
accused could have given, or which others, called by the accused, could have given,
would not assist the accused. If it is possible that the jury might think that evidence could
have been, but was not, given or called by the accused, they should be instructed not to
speculate about what might have been said in that evidence’.

In Azzopardi, Gaudron, Gummow, Kirby, and Hayne JJ at 74 said:

‘There may be cases involving circumstances such that the reasoning in Weissensteiner
will justify some comment. However, that will be so only if there is a basis for concluding
that, if there are additional facts which would explain or contradict the inference which
the prosecution seeks to have the jury draw, and they are facts which (if they exist) would
be peculiarly within the knowledge of the accused, that a comment on the accused’s
failure to provide evidence of those facts may be made. The facts which it is suggested
could have been, but were not, revealed must be additional to those already given in
evidence by the witnesses who were called. The fact that the accused could have
contradicted evidence already given will not suffice. Mere contradiction would not be
evidence of any additional fact. In an accusatorial trial, an accused is not required to
explain or contradict matters which are already the subject of evidence at trial. These
matters must be assessed by the jury against the requisite standard of proof, without
regard to the fact that the accused did not give evidence’.
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The reasoning which underpins the decisions in Azzopardi and RPS v The Queen
(2000) 199 CLR 620; [2000] HCA 3 is not confined to the defendant failing to give
evidence personally, but applies with equal force to the defendant’s failure to call other
persons to give evidence.

See in relation to directions in cases where the defendant does not give evidence, the
discussion of the Azzopardi/Weissensteiner direction in Benchbook Chapter 27 —
Defendant Not Giving Evidence, Where No Adverse Inference and Benchbook
Chapter 28 — Defendant Not Giving Evidence, Where an Adverse Inference May
Follow from That.

Failure by prosecution to call withess

It is also usually inappropriate to give a direction in relation to the failure of the
prosecution to call witnesses.

In Dyers v The Queen (2002) 210 CLR 285; [2002] HCA 45, Gaudron and Hayne JJ
at [6] said:

‘Further, as a general rule, a trial judge should not direct the jury in a criminal trial that
the prosecution would be expected to have called persons to give evidence other than
those it did call as witnesses. It follows that, as a general rule, the judge should not direct
the jury that they are entitled to infer that the evidence of those who were not called
would not have assisted the prosecution. A direction not to speculate about what the
person might have said should be given. Again, exceptions to these general rules will be
rare and will arise only in cases where it is shown that the prosecution’s failure to call the
person in question was in breach of the prosecution’s duty to call all material witnesses’.

In RPS v The Queen (2000) 199 CLR 620, Gaudron ACJ, Gummow, Kirby, and Hayne
JJ at 633 said:

‘... if the question concerns the failure of the prosecution to call a witness whom it might
have been expected to call, the issue is not whether the jury may properly reach
conclusions about issues of fact but whether, in the circumstances, the jury should
entertain a reasonable doubt about the guilt of the accused’.

The trial judge may, but is not obliged to, question the prosecution in order to discover
its reasons for declining to call a particular person, but the trial judge is not called upon
to adjudicate the sufficiency of the reasons that the prosecution offers. Only if the trial
judge has made such an inquiry and has been given answers considered by the judge
to be unsatisfactory, would it seem that there would be any sufficient basis for a judge
to tell the jury that it would have been reasonable to expect that the prosecution would
call an identified person. There would then be real questions about whether, and how,
the jury should be given the information put before the judge and then a further
guestion about what directions the jury should be given in deciding for itself whether
the prosecution could reasonably have been expected to call the person. Only when
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those questions have been answered would further directions of the kind contemplated
by Jones v Dunkel be open (see Dyers v The Queen (2002) 210 CLR 285, 295 [17];
[2002] HCA 45, [17] (Gaudron and Hayne JJ, Kirby J agreeing)).

In MFA v The Queen (2002) 213 CLR 606; [2002] HCA 53, [20], [36], [81], the High
Court approved a full Jones v Dunkel direction, adverse to the Crown, given in that
case, where the prosecution had not called relevant witnesses because they were
considered to be ‘in the camp of the accused.” The Court held that did not ipso facto
entitle the Crown to regard that evidence as unreliable. A further case where the Court
of Appeal considered it appropriate to give such a direction is R v Palmer (1998) 103
A Crim R 299, which entailed the failure by the prosecution to call a corroborating police
officer in respect of disputed, unrecorded admissions allegedly made by the defendant.

31.3 Suggested Direction

[Last reviewed: February 2026]

It may appear to you that witnesses other than those who have given evidence
might have been able to give some relevant evidence (on some aspect of the case).
You may not speculate about what others who were not called might have said
if they had been called. You should act on the basis of the evidence that has
been called and only that evidence.

(Failure by prosecution to call material witness):

You heard reference to [X] who was present when [insert description of act]
occurred. The prosecution could have called [X] to give evidence, but it did not
do so. Since there is no explanation of [his/her] absence, you may infer that
nothing [he/she] could have said would have assisted the prosecution case. You
cannot infer that [he/she] would have given evidence damaging to the
prosecution case, but you may consider that it affects your readiness to accept
the evidence of [insert name of withess] for the prosecution. You may find that
you can accept more readily the evidence given by [insert name of withess] for the
defence since it is not contradicted by anything [X] might have said.
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32. The Rule in Browne v Dunn

32.1 Legislation
[Last reviewed: February 2026]

Nil.

32.2 Commentary

[Last reviewed: February 2026]
The rule in Browne v Dunn is a rule of practice.

In any trial—civil or criminal—if a party intends to contradict the evidence of a withess—
either by way of submission to the judge or jury, or by other evidence—then the party
(via their barrister) is required to put the substance of the contradictory evidence to the
witness during cross-examination, so that the witness might comment on it (Browne v
Dunn (1893) 6 R 67, 70, 76). See also Cross on Evidence, Aust ed. [17435] ff.

As McMurdo JA putitin R v JAE (2021) 294 A Crim R 146: ‘The rule in Browne v Dunn
is a general rule of practice by which a cross-examiner should put to an opponent’s
witness matters that are inconsistent with what that witness says and which are
intended to be asserted in due course’. (This decision contains a thorough analysis of
the rule and the consequences of its breach).

There will be non-compliance with the rule if:
(a) a party fails to challenge the evidence of a withess on some point;
but later

(b) makes assertions, or calls evidence to show, that the withess should not be
believed.

The trial judge is then to determine what ought to be done.

In Payless Superbarn (NSW) Pty Ltd v O’Gara (1990) 19 NSWLR 551 at 556,
Clarke JA said that the trial judge ‘may, for example, require the relevant witness to be
recalled for further cross-examination before allowing the contradictory evidence to be
given or he may decline to allow the party in default to address upon a particular subject
upon which the opposing party was not cross-examined’.

Alternatively, the trial judge may give the jury a direction about drawing an inference
of ‘recent invention’ against the party who failed to put the contradictory version to a
relevant witness.

Considerable caution is required in applying the rule in criminal trials against a
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defendant since there may be any number of reasons for the failure to cross-examine
a witness on a point, including counsel’s error or oversight (R v Birks (1990) 19 NSWLR
677; R v Manunta (1989) 54 SASR 17).

The High Court has emphasised the need for care on the part of a trial judge in directing
a jury to attribute significance to the failure of counsel to put an aspect of his or her
client’s case to a witness on the other side, especially where it is otherwise apparent
that the proposition which is not put is in issue (MWJ v The Queen (2005) 80 ALJR
329; R v MAP [2006] QCA 220).

Caution should also be exercised in deciding whether to give a direction where the
party who called the witness who was not cross-examined does not complain (see R
McDowell [1997] 1 VR 473).

The rule applies against the prosecution. The Crown should put any inconsistent
versions to the accused during cross-examination (R v Lewington [2021] QCA 258).
As Freeburn J explained in that case:

‘61] Whilst prosecutors may present their case fully and firmly, prosecutorial fairness
requires prosecutors to fairly assist the court to arrive at the truth. In Whitehorn v
The Queen, Deane J described the prosecutorial fairness duty as one of “fairness
and detachment”:

“Prosecuting counsel in a criminal trial represents the State. The accused, the
court and the community are entitled to expect that, in performing his function
of presenting the case against an accused, he will act with fairness and
detachment and always with the objectives of establishing the whole truth in
accordance with the procedures and standards which the law requires to be
observed and helping to ensure that the accused’s trial is a fair one”.

[62] The duty of fairness emerging from Browne v Dunn affirms that “it is necessary [for
the prosecutor] to put to an opponent’s witness in cross-examination the nature of
the case upon which it is proposed to rely in contradiction of [his/her] evidence,
particularly where the case relies upon inferences to be drawn from other evidence
in the proceedings”.

[63] InR v Foley this court held that failure to put the essential elements of an eventual
case to a witness will result in a fair trial being jeopardised’.

R v Hart (1932) 23 Cr App R 202 shows that the prosecution stands to be embarrassed
by the rule in Browne v Dunn as much as the defendant. At 206, the Court of Appeal
commented on a ‘remarkable feature of the case’, that three defence alibi withesses
were not cross-examined.

As to the way in which a jury ought to be directed when a defendant has been cross-
examined on the failure of their counsel to question a Crown witness on a certain point,
in R v Foley [2000] 1 Qd R 290, the Court of Appeal explained:

‘[W]here defence counsel in a criminal trial failed to put his case to Crown witnesses, the
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judge in summing up ordinarily should point out that:
the particular matter was not put to the relevant witness;

it should have been put, so that the withess could have the opportunity of dealing
with the suggestion; and

the witness has been deprived of the opportunity to give that evidence and the
court had similarly been deprived of receiving it.

... [I]n exceptional cases, such as where there seems to be a tenable case of recent
invention, it is appropriate for the judge to instruct the jury in a way which would permit
an adverse inference to be drawn against the credibility of the accused, but such
instructions should include an explanation of the rules and practices of preparing for trial
and counsel’s duties and responsibilities to the court in conducting a case, and mention
the possibility of other explanations such as misunderstanding or error on the part of
counsel. It should also be made clear that before drawing an adverse inference, the jury
should be satisfied that there was no other reasonable explanation for the omission to
Cross-examine’.

R v Burns (1999) 107 A Crim R 330 provides an example of the application of Foley.

In Hofer v The Queen (2021) 274 CLR 351; [2021] HCA 36, the High Court explained
(at [36]) that cross-examination of a defendant by a prosecutor about the failure on the
part of their barrister to put their case to a relevant witness will have a dual purpose. It
will be concerned with identifying unfairness to a Crown witness as well as seeking to
have the defendant’s evidence disbelieved.

However, a defendant ought not to be put in a position where they feel obliged to
explain the omission by refence to the instructions they have given. They carry no such
onus (Hofer v The Queen (2021) 274 CLR 351, 363 [35]; [2021] HCA 36, [35]).

Where there are a number of possible explanations as to why a matter was not put to
a witness, there is no proper basis for a line of questioning directed to impugning a
defendant’s credit.

Proceeding on the basis of an assumption that instructions were not given is likely to
be productive of further unfairness in cross-examination. However, where cross-
examination has occurred, a trial judge must warn the jury about any assumptions
made by the cross-examination (about the content of instructions) and draw to the
jury’s attention the possible reasons why the matter has not been put and to direct the
jury as to whether any inferences are available (Hofer v The Queen (2021) 274 CLR
351, 363-364 [37]).

It may be necessary for the trial judge to put the omissions into perspective, to discount
any assumption as to why they occurred by reference to other possibilities and to warn
the jury about drawing any inference on the basis of a mere assumption (Hofer v The
Queen (2021) 274 CLR 351, 366-367 [47]).
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Rebuttal evidence may be permitted. In particular, the witness treated unfairly may be
recalled and given the opportunity to make appropriate comment.

For a recent example of where a miscarriage of justice arose by reason of the trial
judge failing to give a necessary direction which warned the jury about the assumptions
made by the cross-examiner and drew attention to the possible reasons why the matter
had not been put and to direct the jury as to whether any inferences were available,
see R v Saraghi-Smith [2024] QCA 180, [51]-[57].

32.3 Suggested Directions

[Last reviewed: February 2026]

The defendant gave evidence that [state evidence: for example, the complainant’s
injury was the result of a fall rather than having been inflicted by him/her]. That
proposition was not put to the [complainant]. In other words, [he/she] was not
asked to comment on whether that was the case.

The result is that [he/she] has not had the opportunity to respond to the
suggestion [that he/she injured herself in a fall], and you do not have the benefit of
the evidence [he/she] might have given had [he/she] been asked.

(Where there is a tenable case of recent invention, the following may be added):
Also, you might find that there is another potential consequence.
But first, let me give you some context.

In preparation for trial, usually, defence counsel is given what we call the
defendant’s ‘instructions’.

‘Instructions’ are what the defendant has to say, if anything, about the evidence
of each witness called in the prosecution case.

Usually, instructions are taken by a defendant’s solicitor and provided in written
form to the defendant’s barrister. They may also be given orally by the defendant
to [his/her] solicitor or barrister.

If a defendant’s instructions reveal that they contest or challenge the evidence
of a certain Crown witness—if the defendant has a different version of events—
then, it is a rule of practice, designed to achieve fairness that defence counsel
put that challenge or different version to the relevant Crown witness, so that they
might comment upon it.

Chapter 32


https://www.queenslandjudgments.com.au/caselaw/qca/2024/180

In that sense, the cross-examination of Crown witnesses is based on a
defendant’s instructions. And that includes questioning relevant Crown
witnesses about the defendant’s version of events.

In this case, a Crown witness [the complainant] was not cross-examined about
[the fall] which the defendant says occurred.

The failure to question the Crown witness about that matter may be used by you
to draw an inference that that challenge/version of events was not in the
defendant’s instructions.

That in turn may have a bearing on whether you accept what the defendant said
on the point—you might infer that the challenge/version of events was not in the
defendant’s instructions because [his/her] story has changed or their evidence
was made up recently.

However, before you draw such an inference you must consider other possible
explanations for the failure of counsel to put questions about [a fall] to the
[complainant/witness]. You must not simply assume that the reason for the
omission was that the defendant had changed, or recently made up, their story.

You will appreciate that communication between individuals is seldom perfect;
misunderstandings may occur. The solicitor or the barrister may have missed
something of what the defendant told them. Also, under the pressures of a trial,
counsel may simply forget to put questions on an important matter.

You should consider whether there are other reasonable explanations for
defence counsel’s failure to ask the [complainant] whether [there was such a fall].

You should not draw any inference adverse to the defendant’s credibility unless
there is no other reasonable explanation for that failure.
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33. Alternative Charges

33.1 Legislation
[Last reviewed: February 2026]

Criminal Code

Section 568 — Cases in which several charges may be joined

Section 575 — Offences involving circumstances of aggravation

Section 575A — Evidence at murder trial

Section 576 — Indictment containing count of murder or manslaughter
Section 577 — Charge of homicide of child

Section 578 — Charge of offence of a sexual nature

Section 579 — Charge of specific injury — charge of injury with specific intent
Section 580 — Charge of injury to property

Section 581 — Offences of dishonesty

Section 582 — Charge of procuring commission of offence or wrongful act
Section 583 — Conviction for attempt to commit offence

Section 584 — When evidence shows offence of similar nature

Section 588A — Charges of stealing certain animals and of killing certain animals with
intent to steal

Section 589 — Indictment for joint receiving

Section 589A — Indictment for using or disclosing knowledge of match-fixing conduct
or match-fixing arrangement for betting

Chapter 61 — Effect of Indictment

33.2 Commentary

[Last reviewed: February 2026]

As to the obligation to direct on lesser offences open on the evidence, see R v MBX
[2014]1 Qd R 438; Rv Chan [2001] 2 Qd R 662; Gilbert v The Queen (2000) 201 CLR
414; [2000] HCA 15; R v Willersdorf [2001] QCA 183, [17]-[20]; Harwood v The Queen
(2002) 188 ALR 296; [2002] HCA 20, [17]-[19]. However, see R v Stevens [2004] QCA
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99, [79], [99]; those paragraphs being a useful caution against complicating a
summing-up unnecessarily by directing on alternatives that are not realistically
indicated by the evidence (and see also R v Perdikoyiannis (2003) 86 SASR 262, 268;
[2003] SASC 310).

In R v Bickell [2020] QCA 37, Morrison JA (in dissent as to the outcome, but alone in
considering this ground) summarised the principles relevant to leaving alternative
charges to the jury as follows at [148] (footnotes omitted):

‘(@) the duty of a trial judge with respect to alternative verdicts does not require an
alternative verdict to be left to a jury in every case; rather, the question is whether
an instruction on an alternative verdict is necessary to secure the fair trial of the
accused, according to the circumstances of the particular case;

(b) the rationale for directing a jury about alternative verdicts comes from a broader
perspective than a consideration of the interests of the accused; public interest in
the administration of justice is best served if a trial judge leaves to the jury, subject
to any appropriate caution or warning, that irrespective of the wishes of trial
Counsel, any obhvious alternative offence which there is evidence to support;

(c) the conduct of a fair trial may require an alternative verdict to be left although it is
not requested by Counsel for the accused,;

(d) it would not be conducive to a fair trial to leave an alternative verdict where the
defence case may have been differently conducted had the possibility of that
verdict been one which was raised at the outset of the trial;

(e) the need to advise a jury about an alternative lesser offence comes from the risk,
in the particular case, that a defendant who has committed only the lesser offence
will either be wrongly convicted of the more serious offence or acquitted altogether;
and

(f)  the facts and circumstances of the particular case need to be considered and the
essential inquiry is on the fairness of the trial’.

Where there are alternative charges before the jury, a judge may make a suggestion
as to what the jury might find a convenient approach to their deliberations, but must
not mandate the order in which to deliberate on the charges (see Stanton v R (2003)
198 ALR 41; [2003] HCA 29, [38], [69].

A special direction is required where the alternative counts are stealing and receiving
and the jury is entitled to deliver a verdict of guilty of either, though unable to say which:
Criminal Code s 568(9) (see also R v Williams [2001] 2 Qd R 442; Gilson v The Queen
(1991) 172 CLR 353; [1991] HCA 24; R v Marijancevic (2001) 3 VR 611; [2001] VSCA
188). When such a verdict is returned, the judge is required by s 568(10) to enter a
conviction for the offence for which the least or lesser punishment is provided.
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33.3 Suggested Direction

[Last reviewed: February 2026]

Where alternative charges are before the jury:

Charges 1 and 2 [shortly describing them] are alternatives. You may not therefore
find the defendant guilty of both.

You may consider the possible verdicts in whatever order you wish, but keep in
mind that when you finish your deliberations you will be required to give your
verdict first on the count of [describe more serious charge]. It will be only if you
reach averdict of not guilty of that count that you will be asked to return another
verdict.

I suggest that you may first wish to consider [describe more serious charge], which
is the more serious. If you find the defendant guilty of that offence, you do not
need to consider the other[s]. But, if you find the defendant not guilty of [describe
more serious offence], then consider the alternative charge of [describe it]. If your
verdict is guilty of [describe more serious charge], you will not be asked to return
a verdict in respect to the other charge. If, however, your verdict in respect of
[the more serious event] is not guilty, then proceed to consider the other charge.
Any verdict, whatever it is on any count, must be unanimous.

Special direction where the alternative counts are stealing and receiving:

If you are not satisfied beyond reasonable doubt that the defendant is guilty of
stealing, and are not satisfied beyond reasonable doubt that the defendant is
guilty of receiving, but are satisfied beyond reasonable doubt that the defendant
either stole the property or received it knowing it to be stolen, you should return
as your verdict: guilty of stealing or receiving the property [or part of it] but unable
to say which.

(For an alternative formulation):

You are entitled to deliver any one of the following verdicts:
1. Not guilty; or
2. Guilty of stealing; or
3. Guilty of receiving; or

4. Guilty of stealing or receiving but we are unable to say which.

Chapter 33



34. Separate Consideration of Charges

34.1 Legislation
[Last reviewed: February 2026]

Evidence Act 1977 (QId)

Section 132B — Prohibited direction in relation to doubts regarding truthfulness
or reliability of complainant’s evidence

Section 163 — Application of ss 132B and 132BAA to criminal proceedings

34.2 Commentary

[Last reviewed: February 2026]

Separate consideration of charges

In R v Doolan [2014] QCA 246, McMurdo P (at [39]) (Gotterson JA and Atkinson J
agreeing) held that:

‘Almost invariably whenever charges are joined, it is incumbent on the trial judge to direct
the jury to consider each charge separately and evaluate the evidence on that charge to
decide whether each juror is satisfied beyond reasonable doubt that the prosecution has
proved the elements of the charge. The jury should also be directed that the evidence in
relation to each charge is different so the verdict need not be the same’.

Where there are separate charges involving different complainants and the evidence
is not cross-admissible, the jury must be specifically directed that the evidence relating
to one complainant cannot be used in support of the case in relation to the other
complainant (R v CBM [2015] 1 Qd R 165).

Markuleski direction

Section 132B of the Evidence Act 1977 was amended by the Criminal Law (Coercive
Control and Affirmative Consent) and Other Legislation Amendment Act 2024 (QId)
upon proclamation of the relevant parts on 23 September 2024. The transitional
provision, s 163 of the Evidence Act 1977, in effect provides that the amendments take
effect from proclamation, regardless of when the offence is alleged to have been
committed.

In its amended form, s 132B effectively prohibits the giving of a Markuleski direction.
More precisely, it prohibits the trial judge directing the jury that ‘if the jury doubts the
truthfulness or reliability of the complainant’s evidence in relation to a charge, that
doubt must be taken into account in assessing the truthfulness or reliability of the
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complainant’s evidence generally or in relation to other charges’. s 132B(1). It does
expressly allow the trial judge to make a comment on the evidence that is appropriate
to make in the interests of justice: s 132B(3).

The obligation remains on the trial judge to identify the relevant issues, to relate those
issues to the relevant law and facts of the case, and to outline the main arguments
of counsel in the summing-up (R v Mogg (2000) 112 A Crim R 417; [2000] QCA 244,
[54], [73]; R v FAC [2012] OQCA 213, [31]-[34]). Where the defendant’s case involves a
general attack on the complainant’s credibility and reliability, the trial judge must be
alert to the prohibition in s 132B.

Evidence of each charged and/or uncharged act as circumstantial evidence of charged
acts

In R v Bauer (a pseudonym) (2018) 266 CLR 56; [2018] HCA 40, the High Court said
at [50]:

‘Since proof of an accused’s commission of a sexual offence against a complainant on
one occasion makes it more likely that the accused may have committed another,
generally similar sexual offence against the complainant on another occasion, at least
where the two are not too far separated in point of time, where an accused is charged
with a number of counts of generally similar sexual offences against a single complainant
the several counts may ordinarily be joined in a single indictment and so tried together.
In such cases, evidence of each charged act is admissible as circumstantial evidence in
proof of each other charged act and, for the same reason, evidence of each uncharged
act is admissible in proof of each charged act’.

Even though the ‘Markuleski direction’ has been abolished by legislative amendment,
this statement remains good law and the direction should be given when the
circumstances of the trial make it appropriate.

In Director of Public Prosecutions (Vic) v Roder (2024) 281 CLR 18; [2024] HCA 15 at
[1], [2] and [31] the High Court held that it would be an error for a trial judge to direct a
jury that they must be satisfied beyond reasonable doubt of the occurrence of acts,
whether charged or uncharged, before they could be used for tendency purposes.
Although the issue was raised in the context of Victorian legislation, the Court also
considered the matter at large.

The Court observed, at [37]:

‘... it follows from the nature of tendency evidence that, in a case where the prosecution
relies on both uncharged and charged acts to establish an alleged tendency of the kind
under consideration here, a single separate tendency direction should ordinarily be
given. Such a direction should not direct or invite the jury to make findings in respect of
charged conduct, but instead should indicate the evidence relied on to support the
alleged tendency, direct the jury to consider whether they are satisfied of the alleged
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tendency and then advise the jury that, if they are so satisfied, they can use that tendency
in considering whether it is more likely that the accused committed the specific offences
with which he or she is charged. Careful directions should be given to the jury as to the
requisite onus and standard of proof as well as to the contents of the elements of the
offence and the need for separate consideration of each charge’.

It is suggested that, in order to avoid confusion with the differing standards of proof of
the tendency evidence and the elements of the charged offences, the giving of a single
separate tendency direction might be best delivered prior to the elements of the
offences being explained to the jury.

34.3 Suggested Directions

[Last reviewed: February 2026]
Separate consideration of charges:

Separate charges are preferred. You must consider each charge separately,
evaluating the evidence relating to that particular charge to decide whether you
are satisfied beyond reasonable doubt that the prosecution has proved its
essential elements. You will return separate verdicts for each charge.

The evidence in relation to the separate offences is different, and so your
verdicts need not be the same.

(Where the elements of the offences are different, add or substitute the sentence
below).

The elements of the offences are different, and so your verdicts need not be the
same.

Evidence of each charged and/or uncharged act as circumstantial evidence of charged
acts:

As | have mentioned, the defendant is charged only with the [refer to number]
offences in the indictment. | will refer to the acts which form the basis of those
charges as the charged acts.

(Where appropriate the following may be added): The prosecution has also adduced
evidence of what | will call uncharged acts. Those uncharged acts are [describe
the uncharged acts relied on by the prosecution].
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The Crown relies on the evidence of each charged act as evidence that the
defendant had a sexual interest in the complainant and was willing to give effect
to that interest.

(Again, where appropriate, the following direction on uncharged acts may be added):
The Crown also relies on the evidence of each uncharged act as evidence that
the defendant had a sexual interest in the complainant and was willing to give
effect to that interest.

If you are satisfied that a particular act was done by the defendant [as appropriate,
whether charged or uncharged], that finding may make it more likely that the
defendant committed an offence charged in the indictment, but only if you are
satisfied that the act was done because the defendant had a sexual interest in
the complainant that [he/she] was willing to give effect to.

If you are so satisfied, you may use that finding in considering whether the
defendant committed the offences charged in the indictment.

The evidence of each charged act [or, where appropriate, an uncharged act] must
not be used in any other way. It would be completely wrong to reason that,
because a particular act was done by the defendant [where appropriate, whether
charged or uncharged], [he/she] is generally a person of bad character, and for
that reason, must have committed the other offences.

If based upon a conclusion that a particular act was done by the defendant
[where appropriate, whether charged or uncharged], you are satisfied that the
defendant had a sexual interest in the complainant, it does not inevitably follow
that you would find [him/her] guilty of other counts on the indictment. You must
always decide whether, having regard to the evidence relevant to a particular
count, the offence charged has been established beyond reasonable doubt.
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35. Separate Consideration of Charges—Multiple Defendants
Confronting Multiple Charges

35.1 Legislation

[Last reviewed: February 2026]

Nil.

35.2 Commentary

[Last reviewed: February 2026]

Where multiple defendants stand trial together, direction should be given that the case
against each should be considered separately. If evidence is given which is not
admissible against all defendants, the judge should instruct the jury that they must
decide the case against each defendant solely on the evidence admissible against
each of them. This will require the judge to specify which evidence may be considered
for each defendant, as well as which evidence is inadmissible against each of them.

Reference may be had to R v Vecchio [2016] QCA 71 and R v SCO [2016] QCA 248,
[166]-[172]. In R v SCO, the trial judge gave the ‘orthodox direction’ on separate
consideration, but failed to specify ‘that the bulk of the evidence was admitted only
against one accused’. The lack of distinction made between evidence against the first
appellant and the evidence against the second led to a successful appeal.

35.3 Suggested Direction

[Last reviewed: February 2026]

Although the defendants are being tried together, you must give the cases
against, and for, each of them separate consideration. Separately consider the
evidence admitted in relation to that defendant [whether adduced against him/her
or in his/her favour].

In respect of each charge, each defendant is entitled to have the case decided
on the evidence, and on the law, that applies to [him/her], and as it relates to each
particular charge.

[Outline the evidence that is admissible against each defendant where necessary. In
particular, where evidence is admitted against one defendant only, that must be
explained to the jury].

And so, you must return separate verdicts in respect of each defendant, and
separate verdicts on each charge.
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(Where appropriate, add): [Of course, as the evidence is different [in the separate
cases and] in respect of the different offences, your verdicts need not be the same,
whether in respect of the charges or the defendants].
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36. Defendant’s Out-of-Court Admissions or Self-Serving
Statements—Including Police Interviews and Pre-Text Calls

36.1 Legislation

[Last reviewed: February 2026]

Police Powers and Responsibilities Act 2000 (QId)

Section 418 — Right to communicate with friend, relative or lawyer
Section 435 — Rights of a person to be electronically recorded
Section 436 — Recording of questioning etc.

Section 437 — Requirements for written record of confession or admission

36.2 Commentary

[Last reviewed: February 2026]

An ‘out-of-court’ confessional statement by a defendant includes statements made by
the defendant to others—including statements made during their interview with police
or during a pre-text call.

Where the prosecution relies upon a defendant’s silence in response to an accusation,
see Benchbook Chapter 50A.

The jury should be instructed that, before acting on any confessional statement, they
must be satisfied, first, that the alleged admissions were in fact made and secondly,
that they were truthful and accurate (Burns v The Queen (1975) 132 CLR 258; [1975]
HCA 21).

It may also be necessary to direct the jury that the have to be satisfied of the
truthfulness and accuracy of the alleged admissions beyond reasonable doubt before
acting on them in proof of guilt (see R v BEE [2023] QCA 261). Whether such a
direction is required will depend on the circumstances of the case.

Where the statements are recorded—as is usually the case for police interviews or pre-
text calls—the first requirement is fulfilled.

See the Police Powers and Responsibilities Act 2000: s 418 as to the right to have a
friend or relative present during an interview; ss 435 and 436 as to the requirement for
electronic recording where practicable; and s 437 as to the requirements for a written
record.
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Whether the jury is entitled to look, not just at the confession itself, but at all the
evidence, to decide whether it is true or not will depend on all the circumstances of the
case, including what was known to the questioner at the time of interview (Burns v The
Queen (1975) 132 CLR 258; [1975] HCA 21.

The jury should also be told that statements by police during the course of an interview
in which allegations are put to the defendant are not evidence unless accepted by the
defendant (Ugle v The Queen (1989) 167 CLR 647, 651; [1989] HCA 55).

For pre-text calls, see R v Han [2022] QCA 199 in which the Court of Appeal dealt with
and dismissed arguments about the inadequacy of the directions given. Extracts from
this case which may be of assistance are set out below.

Often, a defendant’s confession (or admission against interest falling short of a
confession) is not made as a standalone statement. Usually, the confession/admission
iIs made during a longer conversation or police interview. Sometimes, the defendant
makes exculpatory/self-serving statements in the same conversation/interview.

If the Crown wish to rely upon a defendant’s out-of-court confession/admission as
evidence of their guilt, they are required to place before the jury the whole of the
statement/conversation/interview during which the defendant confessed or made an
admission against interest. In other words, the prosecution cannot pick and choose the
parts of a statement/conversation/interview which they place before the jury. See, for
example, R v Ferri [2019] 3 Qd R 496, especially at [37] and [47]. At [47], Sofronoff P
said:

‘If the Crown wishes to tender a record of interview, or other statements by an accused,
it is not entitled unilaterally to choose to tender only those parts of the statement that
happen to help its case. Nor is it a matter for the trial judge to censor such evidence. In
general, subject to the exclusion of irrelevant statements and the exclusion of statements
that would be unfair to the accused to allow into evidence and, perhaps some other
categories, the whole statement must be tendered'.

Care must be taken to ensure the jury are correctly directed on the use to which they
might put those parts of the whole of the statement/conversation/interview which are
exculpatory or self-serving. A jury does not have to be satisfied that a defendant’s
exculpatory/self-serving statement is truthful and accurate before acting on it. If the
jury think it might be true, then it is a matter for them whether the exculpatory/self-
serving statement raises a reasonable doubt about a defendant’s guilt (see R v
Spencer [2020] QCA 265).

See also R v Rose [2021] QCA 262 which discussed the circumstances in which a
Liberato direction should be given. In Rose, the Court of Appeal explained at [49] ff
that the Liberato direction is commonly given in cases described as ‘word against
word’, where a plaintiff and a defendant give evidence. It is important, in those
circumstances, to ensure that the jury understand that by giving evidence, a defendant
does not alter the prosecution’s onus of proof. They must be told that, even if they do
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not positively believe the defendant, they cannot find an issue against the accused
contrary to their evidence if their evidence gives rise to a reasonable doubt about that
issue. A Liberato direction may be required in circumstances other than where there is
conflicting sworn evidence, including where the accused’s version is contained in a
record of interview (R v Rose [2021] QCA 262, [51]).

See also R v Aziz [1996] AC 41; cf Callaghan v The Queen [1994] 2 Qd R 300; Griffiths
v The Queen (1994) 69 ALJR 77, 81; [1994] HCA 55 about the use to which
exculpatory statements may be put.

Pre-text calls

Appropriate directions for admissions made during pre-text calls were considered at
length in R v Han [2022] QCA 199. In that decision, referring to authority, Flanagan J
made the following points:

e Each summing up must be tailor-made to fit the requirements of the case at
hand [76]. The leading decision about the use of confessional statements,
Burns v The Queen (1975) 132 CLR 258; [1975] HCA 21, explains that the
nature of the necessary direction will depend upon all of the circumstances of
the case (at [78]).

¢ Whether the direction ought to also refer to the exculpatory statements made
by a defendant during the call will depend on the circumstances (at [77]).

e |If a direction is to include a reference to the exculpatory parts of the pre-text
call, in support of the defendant’s case, then the prosecution is likely to seek
a direction to the effect that the jury may give less weight to the exculpatory
assertions than to the admissions, as explained by the High Court in Nguyen
v The Queen (2020) 269 CLR 299, 311 [24]; [2020] HCA 23, [24]:

‘Howsoever mixed statements come to be admitted into evidence they are
invariably subject to a direction to the jury that they may give less weight to
exculpatory assertions than to admissions and that it is for them to decide what
weight is to be given to a particular statement. The rationale for the direction is
that exculpatory statements are not statements against interest, are not made
oath and are not subject to cross-examination’.

¢ With that in mind, defence counsel may not seek a mixed statement direction
(referring to the exculpatory statements by a defendant) for forensic reasons,
including that such a direction may highlight the inculpatory part of the pre-
text call (at [98]).

¢ |If a defendant does not reply to accusations made by a complainant during a
pre-text call, the jury ought to be directed that they may only take the silence
as an admission of the truth of the accusations if they are satisfied that the
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defendant has—»by their silence (or speech or other conduct)—admitted their
truth (at [99]-[100]). In Han, the jury were directed to consider everything said
during the pretext call in assessing the quality of the admissions said to have
been made. There was no suggestion that they could reason that, just
because the defendant failed to respond to an allegation made by the
complainant, he was agreeing to it. In light of the way in which the trial was
conducted, no such direction was necessary.

e Whether a trial judge is required to give a direction which precisely identifies
which allegations are said to be the subject of admissions, will depend on the
issues at trial and the use made of the pretext call by the Crown (at [102]-
[103]).

e If words spoken by a defendant are reasonably capable of being construed
as an admission, they are admissible, and it is for the jury to determine
whether or not the words amount to an admission and what weight, if any, to
give the admission (at [105]-[106]).

e Sometimes, a specific direction about the use to be made of admissions may
be required—including, for example, when there are admissions to sexual
interest in a complainant but not to any particular charge (at [107]).

On that last point: evidence of statements by the defendant in a pre-text telephone call
may be such as to evidence a sexual interest in the complainant, because of apparent
admissions by the defendant in the conversation about other sexual conduct towards
the complainant (see for example R v IE [2013] QCA 291 and R v BCQ (2013) 240 A
Crim R 153; [2013] QCA 388). See Benchbook Chapter 70.

Uncorroborated confessional statements

An interview containing a confessional statement which is recorded is corroborated, as
is a confessional statement transcribed by police and signed by a defendant (unless
there is a challenge to the circumstances in which the defendant came to sign the
statement).

Almost invariably, confessional statements to police are recorded in formal or field
interviews. These days, it is rare for police to give evidence of confessional statements
which have not been recorded or signed.

In McKinney v The Queen (1991) 171 CLR 468; [1991] HCA 6, the majority laid down
a ‘rule of practice of general application’ in respect of uncorroborated and disputed
police evidence of confessional statements allegedly made by a defendant in police
custody.
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The majority judgment sets out the required contents of such a direction (at 476) and
emphasises that it should not include any suggestion that the jury is required to decide
whether there has in fact been perjury and/or conspiracy by the police officers involved
or that there is any need to form a judgment about their conduct at all (at 477).

In R v Derbas (1993) 66 A Crim R 327, 336, Hunt CJ at CL suggested that it is proper
to add an indication to the jury that the direction is necessary in every case in which
the police evidence is substantially the only evidence establishing guilt, and is not the
result of any particular view of the trial judge. However, s 632(3) of the Criminal Code
precludes any direction or suggestion as to the unreliability of a class of witnesses, so
that it would seem that the direction in Queensland must be confined to the
circumstances of the particular case.

In R v Williams [2001] 1 Qd R 212, while concluding in that case that there was no
need for a general warning as to the danger of acting on disputed and unrecorded oral
admissions where they formed only one part of a substantial circumstantial case, the
Court of Appeal foreshadowed a possible need to give McKinney style directions if
police officers persisted in failing to record conversations.

In Black v The Queen (1993) 179 CLR 44, 54; [1993] HCA 71, the High Court held that
the jury should have been told to scrutinise closely the police evidence of an interview
during which a confession was said to have been made. In that case, the confession
was oral, disputed, and uncorroborated. It was made during an interview at a police
station when the detectives held strong suspicions as to the defendant’s guilt. No note
was made of the interview until after the interview; no attempt made to obtain the
appellant’s signature to the note; and unconvincing reasons were given for that course
of conduct. The answers supposedly given by the defendant were improbable. The
alleged confession was critical to the prosecution case and the defendant was at a
disadvantage because the police evidence was not challenged by other defendants.

A warning may be required, depending on the circumstances, as to the danger of acting
on the uncorroborated evidence of a prison informer giving evidence of a confessional
statement by a fellow prisoner (Pollitt v The Queen (1992) 174 CLR 558; [1992] HCA
35). However, having regard to s 632(2) of the Code, the direction must not refer to
prison informers as a class, and should instead be directed to the circumstances and
motivation of the particular witness: see s 632(2) Code and Robinson v The Queen
(1999) 197 CLR 162; [1999] HCA 42.

Any warning about the evidence of a prison informant should be directed to the issue
of whether there exists corroboration of the making of the confession, rather than
whether there is independent evidence implicating the defendant in the crime itself
(Pollitt at 558, 588, 601, 606; R v Clough (1992) 28 NSWLR 396, 405). That is because
prison informer evidence is almost always given in circumstances where there already
exists other evidence of the defendant’s involvement in the crime, so the fact of such
independent evidence is unlikely to make the informer’s evidence any less suspect. To
direct a jury on corroboration in traditional terms would risk their taking an unjustified
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comfort in such evidence as supporting the informer’s account. Corroboration is
unlikely to be provided by a fellow prisoner, to whom the same concerns as to
unreliability will almost always be applicable (see Clough at 406).

36.3 Suggested Directions

[Last reviewed: February 2026]

(Where there is an electronically recorded interview containing confession or
admission):

(Note, for clarity, this direction refers to ‘admissions’ rather than ‘confessions’—but
adapt as appropriate. Also, these directions will need to be crafted to reflect the
evidence in the case. A defendant may make a confession or admission to someone
other than a police officer).

The prosecution relies on answers said to have been given by the defendant in
an interview with police as supporting its case against [him/her].

Before you may rely on that evidence, you must be satisfied that:

(&) [Hel/She] did give the answers that are attributed to [him/her] and
[he/she] was thereby confessing to the crime/making an admission
against interest; and

(b) That they were true.

The evidence of the defendant’s admissions is in the form of a [videotape/DVD]
which you have seen played and are entitled to have played again as often as
you wish. During the trial, you were given transcripts to look at while the tape
was played. Remember that those transcripts are really nothing more than
someone else’s opinion of what was said by the police officers and the
defendant and although they might have been of some help, it is for you to
determine what you heard and saw. If your view of any part of the conversation
differs from what the transcript shows, it is your view which must prevail. (See
also Benchbook Chapter 20 — Tape-Recordings, Transcripts and Exhibits).

Whether the confession is true and accurate:

You may have no trouble concluding that the defendant said what the
prosecution say [he/she] said during the interview.

You may also have no trouble in concluding that those statements by [him/her]
amounted to an admission—they indicated [his/her] guilt.
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If you are satisfied that the statements were indeed made by the defendant, and
that they indicated [his/her] guilt, then you must then consider whether the
statements the prosecution relies on as indicating guilt are truthful and accurate
statements. It is up to you to decide whether you are satisfied that those things
said by the defendant which would tend to indicate that he is guilty of the offence
were true; because if you are not so satisfied, you cannot rely on them as going
to prove [his/her] guilt.

Use of the questions asked during the interview:

During the interview, a number of questions were asked by the police officers of
the defendant. The same reasoning applies here as you were told about in
relation to questions by counsel of a witness. If the defendant did not agree to
or in some way accept the contents of a question asked of [him/her], the
proposition contained in the question cannot become any evidence against
[him/her].

So, for example, the proposition was put to the defendant that [XXX]. [He/She]
denied that proposition and clearly then there is no evidence from this interview
that the proposition was correct. On the other hand, [he/she] answered the
question [XXX] with a ‘Yes’, and there is therefore evidence that [he/she] [XXX].

If you accept that the statements made by the defendant during [his/her]
interview, which are relied upon by the prosecution, were made by [him/her], and
that they were true, then it is up to you to decide what weight you give them, and
what you think they prove.

Exculpatory statements made during the interview:

The defendant also gave answers which you might view as indicating [his/her]
innocence. You are entitled to have regard to those answers for the purposes of
deciding whether they give rise to a reasonable doubt in your mind as to the
defendant’s guilt.

[Give Liberato direction as appropriate—see Benchbook Chapter 26]. For example:

Where, as here, there is an out-of-court account from the defendant in evidence,
usually, one of three possible results will follow:

You may think that the defendant’s account [in his/her interview with the police or,
otherwise describe the nature of the out-of-court statement] is credible and reliable
and that it provides a satisfying answer to the prosecution’s case.

If so, your verdict would be not guilty.

Chapter 36



You might be uncertain about that account but consider that it might be true. In
that case your verdict would be not quilty;

You might not accept the defendant’s account, in which case, you would put it
to one side. But be careful not to jump from non-acceptance of the defendant’s
account to an automatic conclusion of guilt. Go back to the evidence that you
do accept and ask yourself if, on the basis of that evidence, the prosecution has
proved the defendant’s guilt beyond reasonable doubt.

(Where there is uncorroborated confession/admission):

The prosecution relies on answers said to have been given by the defendant in
an interview with police as supporting its case against [him/her].

Before you may rely on that evidence, you must be satisfied that (a) [he/she] did
give the answers that are attributed to [him/her] and (b) that they were true.

(As to (a), where the circumstances of a disputed, unrecorded, oral admission call for
a warning (see Black v The Queen (1993) 179 CLR 44; [1993] HCA 71; R v Lawson
[1996] 2 Qd R 587; R v Van Wirdum [1994] QCA 476).

The police officers say that the defendant made an admission of guilt to them;
[he/she] denies that [he/she] did so. The alleged admission was not recorded by
videotape or audio tape, nor was the defendant given any opportunity to read or
sign any written record of it. There is no independent confirmation by any
witness apart from the police officers as to what was said. It is the fact, of course,
that sometimes people who make admissions repudiate them later; they regret
having made the admission which points to their guilt and seek to avoid the
consequences of it by denying ever having made it.

Where it is said that an admission, which was not in any way recorded, was made
while the defendant was in the custody of the police, you should treat the
evidence of the admission with great caution. A person in that position is at a
very grave disadvantage; [he/she] can only deny what the police say, and there
is no independent means available of establishing what happened. Bear in mind
that it is easy for a police officer, or indeed police officers, to claim that a
defendant has said something to indicate [his/her] guilt, and very difficult for a
defendant to refute such a claim.

In assessing the evidence of the police officers as to the alleged making of the
admission, keep in mind that they have the advantage of being relatively
experienced witnesses, accustomed to giving evidence.

Have regard to these matters: why did the officers, knowing in advance that they
would be speaking to the defendant make no arrangements to ensure that the
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conversation could be recorded? As you have heard, it is standard procedure in
this State to record electronically all interviews with suspects; [and the police
officers’ own evidence in this case confirms that they did regard him as a suspect]. Did
you find the officers’ explanations as to why they were unable to do so in this
case convincing? You may consider that there were certain deficiencies and
inconsistencies in their evidence on this point, for example [XXX]. Why did they
not at the least prepare a note of what [he/she] is alleged to have said to them
and offer it to [him/her] to read, and if [he/she] accepted it as a true account of
what [he/she] had said, to sign it as correct? Given those difficulties, you will
have to scrutinise their evidence very carefully to decide whether you can accept
it and act upon the admission as having been made by the defendant.

Where a confession in police custody is the only or substantially the only evidence
indicating guilt:

In a case such as this, where the alleged admission is really the only basis on
which you could find guilt beyond reasonable doubt, you should consider
whether there is any independent evidence which would satisfy you that the
admissions were actually made. [You may think that ... provides some independent
evidence of the making of the admissions]. It would be dangerous to convict acting
on this evidence alone. However, you may act on it if, having regard to that
warning, and having scrutinised it carefully, you are satisfied of its truth and
accuracy.

(Confessions to a prison informer):

The prosecution relies on the evidence of [Y], a former cellmate of the defendant,
who says that the defendant confessed the offence to [him/her] while they were
in custody together. Before you act on the evidence of [Y], you should consider
whether you are satisfied of [his/her] reliability, accuracy and honesty. You
should take into account the fact that while it would be easy enough for [Y] to
concoct that evidence, it is very difficult for someone in the defendant’s position
to refute it. You should also take into account the prospect that [Y] may have
been motivated to fabricate [his/her] evidence, thinking that [he/she] will derive
some benefit in terms of sentence, treatment or release on parole.

You would have regard to [Y]’s record of convictions for dishonesty, and you
would have regard to what [he/she] stood to gain, or thought [he/she] stood to
gain, by giving evidence against the defendant. It would be dangerous to act on
the evidence of [Y], if there were no independent evidence confirming it.
However, you should consider whether the following evidence does provide
confirmation of what [Y] says about [X]’s having admitted the offence to [him/her]
in the sense that it supports the making of the alleged confession: [XXX].
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(Where evidence confirmatory of making of admissions comes from another prisoner):

It is unlikely however that the evidence of [prisoner Z] can assist you in this
regard because the same concerns that | have explained to you as to the
possible unreliability of [Y] apply equally to [him/her] [detail any additional
concerns re Z]. You should act on it only if after very careful scrutiny and having
regard to my warning and the matters | have identified to you, you are convinced
of the truth and accuracy of [his/her] evidence.
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39. Lies Told by the Defendant (Going Only to Credit)

39.1 Legislation

[Last reviewed: February 2026]

Nil.

39.2 Commentary

[Last reviewed: February 2026]

In R v Smart [2023] QCA 222, Boddice JA (with whom Dalton and Flanagan JJA
agreed) outlined the law in this area as follows (citations and footnotes omitted):

[84]

[85]

[86]

As was observed by the majority in Edwards v The Queen, the telling of a lie
would ordinarily merely affect the credit of a witness who tells it. However, a lie
told by an accused may go further. In limited circumstances, the telling of a lie
by an accused may constitute evidence, as it amounts to conduct which is
inconsistent with innocence and an implied admission of guilt. The majority
cautioned:

“But not every lie told by an accused provides evidence probative of
guilt. It is only if the accused is telling a lie because he perceives that
the truth is inconsistent with his innocence that the telling of the lie may
constitute evidence against him. In other words, in telling the lie the
accused must be acting as if he were guilty. It must be a lie which an
innocent person would not tell. That is why the lie must be deliberate.
Telling an untruth inadvertently cannot be indicative of guilt. And the lie
must relate to a material issue because the telling of it must be
explicable only on the basis that the truth would implicate the accused
in the offence with which he is charged. It must be for that reason that
he tells the lie”.

The requirement that the lie relates to a material issue necessitates that the lie
be precisely identified, as should the circumstances and events relied upon to
constitute an admission against interest. Further, a jury must be instructed that
they may take the lie “into account only if they are satisfied, having regard to
those circumstances and events, that it reveals a knowledge of the offence or
some aspect of it and that it was told because the accused knew that the truth
of the matter about which he lied would implicate him in the offence ... because
of ‘a realization of guilt and a fear of the truth™.

As McMurdo JA explained in R v SCL [2017] 2 Qd R 401, 417 [61]:

“It was what (if anything) the lie itself revealed about the appellant’'s mind
which was critical. Did the lie reveal a consciousness by the appellant of
his guilt? It could do so only if it revealed a knowledge of the offence or
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‘It is the combination of knowledge and fear that evinces guilt™.

If the evidence against a defendant includes a lie told by the defendant, then a trial
judge must decide whether the lie is relevant to the defendant’s credit only, or whether
it is available as evidence of a defendant’s guilt.

A lie which may be treated as evidence of guilt (conceptualised as an admission by
conduct: an admission in the sense that it reveals a consciousness of guilt) is often
described as an ‘Edwards Lie’—referring to the case of Edwards v The Queen (1993)
178 CLR 193; [1993] HCA 63. If the prosecution wishes to use the lie in this way, then
an Edwards Direction (see Benchbook Chapter 40 — Lies Told by Defendant) is
required (see also R v Sheppard [2010] OCA 342; cf R v Lacey [2011] QCA 386, [81],
[83] and [153]).

Where a defendant’s lie could only be relevant to their credit, juries may need to be
warned against reasoning that because the defendant told a lie about something, that
may be used as evidence of their guilt of the offence (see Zoneff v The Queen (2000)
200 CLR 234; [2000] HCA 28).

In R v SDU [2022] QCA 176, Henry J at [19] explained that Zoneff suggested a
direction which may be given as a safeguard against misunderstanding in cases where
there is a risk of the jury inferring guilt from lies which are relevant only to the credit of
a defendant’s account. But a direction in the terms suggested in Zoneff is only apt
where there exists such a risk. It is not required merely because it is suggested that
something a defendant has said should be rejected as untrue.

This chapter is concerned with lies relevant to credit only. See Benchbook Chapter
40 — Lies Told By Defendant for cases in which the prosecution seeks to use a
defendant’s lie as evidence of guilt.

The suggested direction for ‘credit lies’ is an adaptation of the suggested direction in
Zoneff v The Queen (2000) 200 CLR 234, 245 [23]; [2000] HCA 28, [23]. The direction
has been modified to take into account the observations of the Court of Appeal in R v
Sheppard [2010] QCA 342.

The suggested direction deliberately avoids any suggestion that it is for the jury to
decide what significance the lies have in relation to the issues in the case to avoid the
possibility that the lies will be used impermissibly (see Dhanhoa v The Queen (2003)
217 CLR 1; [2003] HCA 40).

The last paragraph of the suggested direction is taken from Chevathen v The Queen
(2001) 122 A Crim R 441, [28]-[32]; [2001] OCA 337, [28]-[32].
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For an example of a direction suggested by the Court of Appeal where the appellant
was intoxicated at the time of the subject event, see R v Frank [2010] QCA 150, [43]
(see also R v Scott [2011] QCA 343).

The suggested direction is intended to avoid the risk of the jury engaging in an
inappropriate process of reasoning in relation to lies by the defendant. The direction is
not appropriate in relation to lies by a complainant (OKS v Western Australia (2019)
265 CLR 268, [19]; [2019] HCA 10, [19)]).

39.3 Suggested Direction

[Last reviewed: February 2026]

You have heard questions [or have heard submissions from the prosecution] which
attribute lies to the defendant.

You must decide whether [he/she] was telling lies and, if so, whether [he/she]
was doing that deliberately.

If you conclude that the defendant deliberately told lies, that is relevant only to
[his/her] credibility. It is for you to decide whether those suggested lies in fact
affect the defendant’s credibility.

However, do not follow a process of reasoning to the effect that, because the
defendant lied about something, then that is evidence of guilt.

(If desirable, add the following): The mere fact that the defendant tells a lie is not
in itself evidence of guilt. A defendant may lie for many reasons, for example: to
bolster a true defence, to protect someone else, to conceal disgraceful conduct
of [his/her], short of the commission of the offence, or out of panic or confusion.
If you think that there is, or may be, some innocent explanation for the
defendant’s lies, then you should take no notice of them.
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40. Lies Told by the Defendant (Consciousness of Guilt)

40.1 Legislation

[Last reviewed: August 2026]

Nil.

40.2 Commentary

[Last reviewed: August 2026]

In R v Smart [2023] QCA 222, [84]-[86] Boddice JA (with whom Dalton and Flanagan
JJA agreed) outlined the law in this area as follows (citations and footnotes omitted):

‘As was observed by the majority in Edwards v The Queen, the telling of a lie would
ordinarily merely affect the credit of a witness who tells it. However, a lie told by an
accused may go further. In limited circumstances, the telling of a lie by an accused may
constitute evidence, as it amounts to conduct which is inconsistent with innocence and
an implied admission of guilt. The majority cautioned:

“But not every lie told by an accused provides evidence probative of guilt. It is
only if the accused is telling a lie because he perceives that the truth is
inconsistent with his innocence that the telling of the lie may constitute evidence
against him. In other words, in telling the lie the accused must be acting as if
he were guilty. It must be a lie which an innocent person would not tell. That is
why the lie must be deliberate. Telling an untruth inadvertently cannot be
indicative of guilt. And the lie must relate to a material issue because the telling
of it must be explicable only on the basis that the truth would implicate the
accused in the offence with which he is charged. It must be for that reason that
he tells the lie”.

The requirement that the lie relates to a material issue necessitates that the lie be
precisely identified, as should the circumstances and events relied upon to constitute
an admission against interest. Further, a jury must be instructed that they may take the
lie “into account only if they are satisfied, having regard to those circumstances and
events, that it reveals a knowledge of the offence or some aspect of it and that it was
told because the accused knew that the truth of the matter about which he lied would
implicate him in the offence ... because of ‘a realization of guilt and a fear of the truth™.

As McMurdo JA explained in Rv SCL [2017] 2 Qd R 401 at 417 [61]:

“It was what (if anything) the lie itself revealed about the appellant’s mind which
was critical. Did the lie reveal a consciousness by the appellant of his guilt? It
could do so only if it revealed a knowledge of the offence or some aspect of it
and a fear that the truth of the matter would implicate him. As Callaway JA
(with the agreement of the other members of the Court) said in R v
Kondstandopoulos, ‘It is the combination of knowledge and fear that evinces
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guilt™.

As a general rule, an ‘Edwards direction’ should only be given if the prosecution
contends that a lie is evidence of guilt, in the sense that it was told because ‘the
accused knew that the truth would implicate him in (the commission) of the offence’
(See R v Edwards (1993) 178 CLR 193, 211, 363; [1993] HCA 63, as explained in
Zoneff v The Queen (2000) 200 CLR 234, 244 [17]; [2000] HCA 28, [17]. See also
R v Hennig [2010] QCA 244; R v Sheppard [2010] QCA 342).

In R v Nash [2020] QCA 127, Boddice J (with whom Sofronoff P and Ryan J agreed)
clarified that a lie can only be used as evidence of the accused’s guilt if it would be open
to the jury to find that it ‘related to a material issue and that the [accused] told the lie
because he knew that the truth of the matter ... would implicate him in the offence’.

In R v WBS [2022] QCA 180, Dalton JA said at [20], citing R v Wildy (2011) 111 SASR
189, 195 [20]; [2011] SASCEC 131, [20]:

‘It is not all inculpatory post-offence conduct which will attract the need for an Edwards-
type direction. When the concern is with statements, it is only deliberately untrue
statements which will attract an Edwards direction, and then, only statements which
are capable of being probative of guilt because they might show that the accused lied
because he “knew that the truth of the matter would implicate him in the offence”. In a
similar vein it is “deceitful acts” or conduct “designed to paint a false picture” or perhaps
conduct which is “inherently discreditable” which is conduct capable of attracting an
Edwards-type direction. In the extract from R v Watt [(1905) 20 Cox CC 852] [in para
[19] of her Honour’s judgment] the conduct was characterised as conduct “such as to
lead to the reasonable inference that [the defendant] disbelieves his own case’.

Unless a lie is the only evidence against the accused or the lie in an indispensable link
in the chain of evidence necessary to prove guilt, the lie does not have to be proved
to any particular standard (Edwards v The Queen (1993) 178 CLR 193, 210; [1993]
HCA 63; R v Meale [2025] QCA 121, [58]).

Courts of Appeal have warned of the need for circumspection and care in the use of
this direction (See R v Brennan [1999] 2 Qd R 529, 531; R v Walton [2001] QCA
309, [61]; R v Dykstra [2011] OQCA 175, [13]; R v Ogunseye [2024] QCA 152, [43)).

See Rv Chang (2003) 7 VR 236; [2003] VSCA 149 as to the circumstances in which an
Edwards direction should be given concerning post offence conduct, particularly flight
and concealment, where that conduct is relied upon by the prosecution as evidence of
guilt or is likely to be used by the jury as such. See Chapter 50 of this Benchbook.

An Edwards direction may be required if there is a risk of misunderstanding on the part
of the jury as to the use of lies notwithstanding that the prosecution has not relied on
the lie as showing a consciousness of guilt (See Zoneff v The Queen (2000) 200 CLR
234, 244, [16]; [2000] HCA 28, [16]).

If there is a risk of confusion as to the way the prosecution puts its case, the trial Judge
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should inquire of the prosecutor as to the way the case is being put (See Zoneff v The
Queen (2000) 200 CLR 234, 244 [17]; [2000] HCA 28, [17], R v Frank [2010] OCA
150, [41]). However, an Edwards direction will only be required in these circumstances
where there is a real danger that the jury will wrongly conclude that the lie is evidence
of guilt (Dhanhoa v The Queen (2003) 217 CLR 1; [2003] HCA 40).

Alternative Charges

The jury may only use a defendant’s lie as evidence of consciousness of guilt if they
are satisfied that the lie was told because the defendant knew that the truth of the
matter would implicate him or her in the commission of the offence, and not of some
lesser offence.

See the case of Meko v The Queen (2004) 146 A Crim R 131; [2004] WASCA 159 in
which the Western Australia Court of Criminal Appeal discussed possible directions
where a lie reveals consciousness of guilt in respect of only one of a number of
alternative charges. See also R v Box & Martin [2001] QCA 272, [7]-[8]; R v Wehlow
(2001) 122 A Crim R 63, 64 [5], 69 [33]; [2001] OCA 193, [5], [33].

See also R v Mitchell [2008] 2 Qd R 142 per Keane JA at 155 [48], 155-156 [50] and
the comments of Williams JA at 151 [31] as follows:

‘[W]here, as here, murder is the offence charged and manslaughter is available as an
alternative verdict, it is incumbent upon the trial judge, if an Edwards direction is given,
to indicate the element of the offence that is said to be admitted by the telling of the lie
in question. If that element is merely the implication of the accused in the killing then the
jury should be instructed that the admission is so limited. If the admission is said to
establish the element of intent then the jury should be so instructed and they should be
warned that they ought not simply infer from the fact that the accused was implicated
in the killing that he had the requisite intention’.

In R v Meale [2025] QCA 121, at [66] it was said:

‘The degree of precision which a trial judge should use in identifying the issue to which
lies and other post-offence conduct can be used as evidence of consciousness of guilt
depends on the matters in issue in the particular trial, the manner in which the trial has
been conducted and what directions are necessary to ensure that the jurors undertake
permissible reasoning and do not embark on impermissible reasoning’.

It is necessary to identify precisely the lies upon which the prosecution relies (R v
Richens [1993] 4 All ER 877, 886; [1992] EWCA Crim 3; Osland v The Queen (1998)
197 CLR 316; [1998] HCA 75; Zoneff v The Queen (2000) 200 CLR 234, 244 [17],
[2000] HCA 28, [17)).
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40.3 Suggested Direction

[Last reviewed: August 2026]

The prosecution relies on what it says are lies told by the defendant as showing
that [he/she] is guilty of the offence.

[Here, identify precisely the lies relied upon by the prosecution together with the basis
on which they are said to be capable of implicating the defendant in the commission of
the offence charged and not of some lesser offence].

Before you can use this evidence against the defendant, you must be satisfied
of a number of matters. Unless you are satisfied of all these matters, then you
cannot use the evidence against the defendant.

Eirst, you must be satisfied that the defendant has told a deliberate untruth.
There is a difference between the mere rejection of a person’s account of events
and a finding that the person has lied. In many cases, where there appears to be
a departure from the truth, it may not be possible to say that a deliberate lie has
been told. The defendant may have been confused; or there may be other
reasons which would prevent you from finding that [he/she] has deliberately told
an untruth.

Secondly, you must be satisfied that the lie is concerned with some
circumstance or event connected with the offence. You can only use alie against
the defendant if you are satisfied, having regard to those circumstances and
events, that it reveals a knowledge of the offence or some aspect of it.

Thirdly, you must be satisfied that the lie was told because the defendant knew
that the truth of the matter would implicate [him/her] in the commission of the
offence [and not of some lesser offence]. The defendant must be lying because
[he/she] is conscious that the truth could convict [him/her]. There may be reasons
for the lie apart from a realisation of guilt. People sometimes have an innocent
explanation for lying.

[The judge should direct attention to any innocent explanation that may account for the
telling of a lie. For example, a lie may be told in an attempt to bolster up a just cause,
or out of shame, or out of a wish to conceal embarrassing or disgraceful behaviour. A
lie may be told out of panic, or confusion, or to escape an unjust accusation; to protect
some other person, or to avoid a consequence extraneous to the offence. If a lesser
offence is open or charged, then the judge should tell the jury that the lie cannot be
used as consciousness of guilt of the offence if the lie was told to conceal involvement
in the lesser offence].

If you accept that a reason of this kind is the explanation for the lie, then you
cannot use it against the defendant. You can only use it against the defendant if
you are satisfied that [he/she] lied out of a realisation that the truth would
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implicate [him/her] in the offence.

[If the lie is relied upon to materially support (corroborate) the evidence of a particular
witness, eg an accomplice, a prison informant, etc, the jury should be directed that the
statement must be clearly shown to be a lie by evidence other than that of the evidence
to be corroborated. Refer to R v Edwards (1993) 178 CLR 193, 211, 363; [1993] HCA
63. In such an eventuality, the judge should precisely identify the evidence
(independent of the withess whose evidence is said to be supported by the lie) which
shows that the defendant has lied].

(If the lie relied upon by the prosecution is the only evidence against the defendant, or
is an indispensable link in a chain of evidence necessary to prove guilt, then the
following direction must be given):

Finally, in this case the alleged lie is the only evidence against the defendant [or
is a critical fact in the prosecution’s circumstantial case against [him/her]]. Before you
can use the lie against the defendant, you must be satisfied beyond reasonable
doubt not only that [he/she] lied but also that [he/she] lied because [he/she]
realised that the truth would implicate [him/her] in the offence.
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41. Alibi

41.1 Legislation
[Last reviewed: March 2026]

Criminal Code

Section 590A — Notice of alibi

41.2 Commentary

[Last reviewed: March 2026]

A defendant may wish to claim that they were with others, or at another place, when
the relevant offence was committed. In other words, they may wish to lead evidence
of an alibi. However, ‘alibi’ is a word with a potentially pejorative connotation and is
best avoided (see Thomas JA (in dissent) in R v C [1999] QCA 270, [28]).

Generally, a defendant is not permitted to lead ‘alibi’ evidence without first notifying the
prosecution that they intend to do so, thereby allowing the prosecution sufficient time
to investigate the alibi: see Criminal Code s 590A. If the alibi turns out to be false, then
it may be used by the prosecution in the case against the defendant.

There is no burden on a defendant to ‘prove’ that they were not present when the
offence was committed. It is for the prosecution to negate alibi.

The prosecution may tender the notice of an alibi in the Crown case (R v Rossborough
(1985) 81 Cr App R 139). In R v Heuston (1996) 90 A Crim R 213, Gleeson CJ noted
at 217 that the actions of the prosecutor in tendering a notice of alibi as part of the
Crown case was neither unusual nor irregular. However, see also Watts v The Queen
(1980) 71 Cr App R 136, which cautioned that the prosecution should carefully consider
such a course of action before embarking on it.

Where the jury might use their rejection of an alibi either as an implied admission of
guilt, or as corroborating the complainant’s testimony, the jury should be given a
direction in conformity with Edwards v The Queen (1993) 178 CLR 193; [1993] HCA
63 (see also R v J (No 2) [1998] 3 VR 602, 631; Graham v The Queen (2000) 116 A
Crim R 108; [2000] TASSC 153). See Benchbook Chapter 40 — Lies Told by
Defendant and Chapter 50 — Flight and Other Post-Offence Conduct as
Demonstrating Consciousness of Guilt.

In Dyers v The Queen (2002) 210 CLR 285; [2002] HCA 45, the High Court held it
would be a misdirection to give a Jones v Dunkel direction in an alibi case if the
defendant failed to call witnesses in support of that alibi.
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41.3 Suggested Direction

[Last reviewed: March 2026]

A defence relied upon in this case is that the defendant was not at the place of
the alleged crime when it was allegedly committed but was instead somewhere
else. As it is for the prosecution to prove the guilt of the defendant, it is for the
prosecution to prove, beyond reasonable doubt, that the defendant was present
at the time and place when the alleged offence was committed.

If you accept the alibi evidence, or even if it only creates a reasonable doubt
about whether the defendant could have committed the offence, then [he/she]
must be acquitted of the relevant charge. However, if you are satisfied beyond
reasonable doubt that the defendant was present at the time of the alleged
offence, it does not follow from your rejection of the alibi evidence that the
defendant must be guilty. It still remains for you to consider whether you are
satisfied beyond reasonable doubt of all the elements of the offence based on
the evidence which you do accept.

(Where the advancing of a false alibi is relied upon as evidencing consciousness of
guilt, give a direction of the kind crafted for cases in which lies (see Benchbook
Chapter 40 - Lies Told by Defendant) or flight (see Benchbook Chapter 50 — Flight
and Other Post Offence Conduct as Demonstrating Consciousness of Guilt) are
relied upon as evidencing guilt).

(Where there is concern the use of the word ‘alibi’ at trial has carried a pejorative
connation, the following direction may be given):

When considering the evidence, you should be careful to avoid any prejudice
that might subconsciously attach to the word ‘alibi’. It would be wrong to think
that describing a defendant’s claim that [he/she] was not present when the
offence was committed as an ‘alibi’ carries with it any suggestion that the claim
is deserving of special scrutiny.
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42. Good Character

42.1 Legislation
[Last reviewed: March 2026]

Nil.

42.2 Commentary

[Last reviewed: March 2026]

It is not inevitable that a trial judge must give a direction as to the use to be made of
good character evidence adduced for the defendant in any case in which it is raised.
See Melbourne v The Queen (1999) 198 CLR 1; [1999] HCA 32; R v Jurcik [2001]
QCA 390; R v Hinschen [2008] QCA 145; Rv TZ (2011) 214 A Crim R 316; [2011]
QCA 305. Itis a matter for assessment in each case whether the evidence is relevant
to either the defendant’s credibility or the unlikelihood of him/her having committed the
offence in question or both. The suggested directions should be read in that light. A
defendant’s lack of previous convictions does not necessitate a good character
direction. See R v Soloman [2006] QCA 244.

42.3 Suggested Direction

[Last reviewed: March 2026]
(Suggested direction where evidence of good character has been led):

[Refer to evidence]. This evidence is part of the evidence to be taken into account
in deciding whether you are satisfied beyond reasonable doubt of [his/her] guilt.
The influence that this evidence has on you is a matter for you. It is relevant in
two respects.

The firstis in considering whether a person with the kind of reputation sworn to
by the witnesses would do the acts alleged by the prosecution.

The second is in considering the credibility of the defendant's evidence [and/or
any exculpatory statements made out of court which are in evidence]. When
considering [his/her] evidence, do you think that [his/her] general reputation adds
weight to it?

Evidence of general reputation, like any other evidence, is simply part of the
framework within which you reach your decision. You consider it in the context
of the other evidence. How much weight you give it, in that context and using it
for the purposes | have told you about, is a matter for you.
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(Suggested direction where evidence has been given of the defendant’s good
character, evidence in rebuttal has been given by the prosecution, and bad character
is not relevant (see directions on Bad Character)):

The defendant has called evidence to establish that [he/she] is a person of good
character. Witnesses have attested that [he/she] is a person of unblemished
character. [Refer to evidence].

The prosecution has, however, led evidence that the defendant has [prior
convictions or other evidence as to character]. The prosecutor submits that having
regard to this evidence you would not accept [him/her] as a person of good
character, while counsel for the defendant maintains that you would nonetheless
do so.

It is necessary therefore to consider the totality of the evidence as to the
defendant’s character and determine whether you accept that [he/she] is a
person of good character.

If you accept that [he/she] is a person of good character, you may take that
evidence into account in [his/her] favour in the following ways: [continue with good
character direction].

If, on the other hand, you do not accept that the defendant is a person of good
character, evidence of bad character must not be used to strengthen the
prosecution case against [him/her]. You are not entitled to say: ‘Because of the
defendant’s bad character we think [he/she] is a person who is likely to have
committed the crime’.

Indeed, if you do not accept that the defendant is a person of good character,
the law requires you to put all consideration of character out of your minds in
determining whether you are satisfied beyond reasonable doubt that the
defendant is guilty of the crime charged.
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43. Bad Character—Previous Convictions

43.1 Legislation
[Last reviewed: March 2026]

Evidence Act 1977 (QId)
Section 15 — Questioning a person charged in a criminal proceeding
Section 15A — Questioning of witness as to certain convictions

Section 16 — Witness may be questioned as to previous conviction

43.2 Commentary

[Last reviewed: March 2026]

There is no general rule that a warning should be given of the dangers of convicting
on the uncorroborated evidence of witnesses possessing bad character or a criminal
record. It is a question to be considered in any case as to whether the witness’ record
or the circumstances of the case are such as to make an explicit warning necessary
(R v Sinclair (1997) 191 LSJS 53; [1997] SASC 6127).

Section 15(2) of the Evidence Act 1977 deals with the asking of questions tending to
show that a defendant is of bad character or has committed offences. The four
circumstances in which a defendant may be cross-examined under s 15(2) are:

e where the defendant has sought to establish his/her own good character or has
cast imputations on the character of prosecution witnesses;

e where the matter is probative of guilt of the offence charged;

¢ where the questions are directed to showing that another defendant is not guilty
of the offence with which they have been charged; and

¢ where the defendant has given evidence against a co-defendant.

In the first three instances, leave is required. The evidence in the second and third
instances will be relevant to the issues in the case, and thus may also be the subject
of questions put to witnesses other than the defendant, whereas in the first and fourth
it may merely affect credibility.

The jury should be given a clear statement of the limited purpose of permitting evidence
of previous convictions or bad character to be adduced by cross-examination under s
15(2)(c) (that is, to deny the defendant the benefit of a false claim as to good character,
or to discredit him/her where he/she is in conflict with prosecution withesses whose
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character he/she has attacked, but not, per se, as tending to his/her guilt of the offence
charged (see Donnini v The Queen (1972) 128 CLR 114; [1972] HCA 71)). That is so
whether counsel requests such a direction or not (see BRS v The Queen (1997) 191
CLR 275; [1997] HCA 47).

Evidence may emerge on the prosecution case or through cross-examination of the
defendant (with leave under s 15(2)(a) of the Evidence Act) which indicates that he/she
has been charged with or convicted of other offences or is otherwise adverse to his/her
character. Such evidence is, of course, admissible if it is directly probative of the
offence before the court. In such an instance it is necessary to explain the relevance
of the evidence while making it clear that no inference of disposition or propensity can
be drawn. See for example R v Aston-Brien [2000] QCA 211 in which the alleged
provision of amphetamines immediately after a rape was described as ‘an integral part
of the prosecution case’; R v Ettles (1997) 27 MVR 265 in which the defendant’s
ingestion of cannabis was relevant to his manner of driving on a dangerous driving
charge (contrast with R v DAJ [2005] QCA 40); R v OGD (No 2) (2000) 50 NSWLR
433; [2000] NSWCCA 404 in which an admission of having done ‘these things’ to the
complainant (i.e. sexual assault) was made during the course of a similar assault on a
witness; and R v Grosser (1999) 73 SASR 584; [1999] SASC 302 in which a history of
the defendant’s prior arrest on fraud and firearms charges was relevant to charges of
attempted murder arising out of a police siege of the defendant’s farmhouse. See also
direction on Similar Facts.

Evidence may be adduced from witnesses or from a defendant in cross-examination
(as contemplated by s 15(2)(b) of the Evidence Act 1977) which is adverse to his/her
character, but has a purpose in showing that a co-defendant is not guilty of an offence
of which he/she has been charged. Such evidence must go to the issues, either in the
prosecution’s case against the co-defendant or the co-defendant’'s defence. Merely
showing that the defendant was of bad character would not, of itself, advance the co-
defendant.

There is a distinction to be drawn between the situation in which the defendant and co-
defendant are both charged with the offence on which the co-defendant wishes to
adduce the evidence; and that in which the co-defendant only is charged (as might
occur for example, where there is a joint indictment involving a series of offences with
a factual nexus but not all defendants are charged with every offence).

In the former situation it would seem to follow that the evidence would both tend to
exculpate the co-defendant and inculpate the defendant of an offence with which
he/she was charged and a direction in terms of suggested direction ‘2’ below should
be given.

In the second case, the evidence, while relevant to the issues against the co-
defendant, could only be impermissible bad character evidence as against the
defendant and the jury should be directed to consider it only in the co-defendant’s case.
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Cross-examination of the defendant attempting to show his/her commission of other
offences or bad character is permissible by virtue of s 15(2)(d), without leave of the
court, where a defendant gives evidence against a co-defendant. That situation arises
where the defendant gives evidence which ‘supports the prosecution case against the
co-defendant in a material respect or undermines the defence of the co-defendant’ (R
v Crawford [1997] 1 WLR 1329, 1333, applying Murdoch v Taylor [1965] AC 574, 592).
Cross-examination in this instance may be designed to show that the co-defendant is
the perpetrator of the crime, in which case the considerations set out in suggested
direction ‘3’ below will apply and a direction in whichever of the forms is appropriate
should be given. Alternatively, the questioning may be designed to attack the credit of
the defendant. In that event, a direction in the terms set out in suggested direction ‘4’
below is recommended.

43.3 Suggested Direction

[Last reviewed: March 2026]
Suggested direction bad character/previous convictions of a witness:

Evidence has been given that [X], who gave evidence for the prosecution [or
defendant], has previous convictions. That is something you can take into
account when considering [his/her] credibility and the weight to be given to
[his/her] evidence.

The fact that someone has previous convictions does not necessarily mean
[his/her] evidence must be rejected out of hand. It is a matter for you what weight
you give to the fact that [he/she] has been previously convicted.

In deciding that, you look at the rest of the evidence, including any evidence that
supports [his/her] evidence independently, and weigh [his/her] evidence and the
fact that [he/she] has convictions in that context.

If after you have done that you are satisfied that [he/she] is a truthful and
accurate witness, you can act on [his/her] evidence notwithstanding that [he/she]
has previous convictions.

(Where an explicit warning as to dangers is warranted, the following may be added):

The fact that someone has a history of criminal behaviour does not necessarily
mean [he/she] is lying on this occasion. But because of the extent of [his/her]
criminal record, and the kind of offences for which [he/she] has been convicted,
you should keep in mind the dangers in accepting [him/her] as a truthful witness.
You have to exercise caution before you act on [his/her] evidence. [Refer to any
independent evidence supporting his/her evidence].
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But, if you are satisfied that [he/she] is a truthful withess after having seen
[him/her] give evidence and having considered [his/her] evidence in conjunction
with the other evidence and given due weight to the dangers of acting on [his/her]
evidence, you can act on the version of facts [he/she] has given.

Suggested directions bad character/previous convictions of defendant:

(Suggested direction ‘1’: Evidence as to the defendant’s previous convictions or bad
character where he/she has made an issue of his/her own character or that of
prosecution witnesses):

Evidence has been given that the defendant has convictions for [offences].

That fact must not be used by you to say that because [he/she] has committed
offences before, therefore [he/she] must be guilty of the present offence.

Its use is more limited than that. It is this: the manner in which the defence has
been conducted has involved a challenge to the truthfulness of prosecution
witnesses. In evaluating the defendant's evidence and determining what impact
it has on your assessment of the truthfulness of the prosecution witnesses, you
are entitled to take into consideration that the defendant is a person who has
convictions for offences of [list offences/offence type].

A finding that you reject [his/her] evidence and accept that of the prosecution
witnesses may lead you to find [him/her] guilty if the challenged evidence proves
or helps to prove the elements of the offence. But you must come to any finding
of guilt by that process, not by assuming that because of [his/her] criminal record
[he/she] must have committed the offence for which [he/she] is now on trial.

(Suggested direction 2’: Evidence directed to showing that the defendant is guilty of
the offence charged):

You have heard in this trial this evidence: [identify evidence given by prosecution
witnesses or defendant in cross-examination]. It is relevant to the prosecution case
in this way and this way only: it goes, if you accept it, to showing that [explain
relevance]. That is the specific purpose for which the prosecution has been
allowed to lead the evidence and you must not use it for any other purpose. You
may not seek to draw some inference from it that because the defendant has
[been charged with or committed other offences or been said to have been involved in
undesirable conduct, as the case may be] that [he/she] is therefore more likely to
have committed the offence you are considering. In other words, it would be
guite wrong for you to say, having heard that evidence, that the defendant is the
sort of person likely to have committed the offence.
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If you accept this evidence, you may use it only to consider whether it assists
the prosecution, in the way | have described, to prove its case against the
defendant.

(Suggested direction ‘3’: Evidence directed to showing that a co-defendant is not
guilty):

(The following direction may be given where evidence goes to show that a co-
defendant is not guilty of an offence with which the defendant is not charged).

You have heard in this trial this evidence: [identify evidence given by witnesses or
defendant in cross-examination]. [X], counsel for [the co-defendant] has asked
these questions and led this evidence to show that it was [the defendant] who
committed the offence of ...... and not [the co-defendant]. It goes, if you accept it,
to showing that [explain relevance].

You may use it in these ways only: it can be used, if accepted by you, as going
to the proof of the prosecution case against [the co-defendant] on this charge, or
as detracting from the prosecution case against [the co-defendant].

(The following direction may be given where evidence goes to show that co-defendant
is not guilty of an offence with which both are charged):

[X], counsel for [the co-defendant] [cross-examined the defendant/ led evidence from
a number of withesses to the following effect] [set out evidence]. It goes, if you accept
it, to showing that it was [the defendant] who committed the offence of [identify
offence] and not [the co-defendant] [explain relevance].

You must consider it for that purpose only; that is insofar as it concerns the case
against [co-defendant]. It forms no part of the evidence against [defendant] on the
charge of [identify charge]. It cannot advance the prosecution case against
[him/her] in any way. In particular, it is not permissible for you to say, if you were
to accept that evidence, that because [defendant] may have committed that
offence [he/she] is therefore likely to have committed the offence with which
[he/she] has been charged. The evidence has no relevance to the charge against
[defendant]. Its only relevance is to the charge against [co-defendant].

(Suggested direction ‘4’: Where the defendant has given evidence against a co-
defendant):

[X], counsel for [co-defendant] cross-examined [defendant] as to [prior
convictions/bad character]. [His/Her] answers may be taken into account by you in
assessing the credibility of the evidence [defendant] has given against [co-
defendant] and considering whether you think [he/she] has been truthful in that
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regard. The evidence of [his/her] previous convictions/bad character may not be
used by you, however, to say that because [he/she] has admitted to having done
such things in the past [he/she] is somehow more likely to be guilty of the crime
with which [he/she] is charged. It would be wrong to proceed in that way.

(Suggested direction ‘5’: Where the defendant’s convictions are inadvertently raised in
the course of the trial):

You heard evidence that the defendant has in the past been convicted of an
offence [or has been in custody]. That evidence is irrelevant. It would be unfair to
speculate about it, and you must not use it in any way. | direct you that you
should put it entirely out of your minds.
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44, Cross-Examination as to Complainant’s Motive to Lie

44.1 Legislation
[Last reviewed: March 2026]

Nil.

44.2 Commentary

[Last reviewed: March 2026]

Generally, the defendant should not be asked in cross-examination whether they can
suggest a motive for the complainant to concoct the allegations against them, the
guestion generally being irrelevant to any issue (see Palmer v The Queen (1998) 193
CLR 1;[1998] HCA 2, [9]).

Where, however, a defendant (through cross-examination of the complainant or by
testimony) suggests that the complainant (or another witness) has a motive to lie, in
many cases it will be appropriate for the jury to be directed along the lines mentioned
below (see R v PLK [1999] VSCA 194; [1999] 3 VR 567, 581; R v Geary [2003] 1 Qd
R 64, 70 [26]-[28]).

In some cases, the jury should be instructed that even if they find no evidence of any
motive to lie, this does not establish that such a motive did not exist. If there was a
motive, the defendant may not know of it. There may be many reasons why a person
may make a false complaint; if they find no evidence of a motive to lie, this does not
necessarily mean the complainant was truthful. It remains necessary to satisfy
themselves that the complainant was truthful (see R v Coss [2016] QCA 44, [22]).

44.3 Suggested Direction

[Last reviewed: March 2026]

In cross-examination, the complainant was asked questions concerning a
motive for [him/her] to lie in [his/her] account concerning the conduct of the
defendant [and the defendant in his/her testimony suggested that his/her motive was
[insert description]].

If you reject the motive to lie put forward on behalf of the defence, that does not
mean that the complainant is telling the truth.

Remember, it is for the prosecution to satisfy you that the complainant is telling
the truth; for it is the prosecution’s burden to satisfy you beyond reasonable
doubt of the guilt of the defendant.
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45. Absence of Complainant’s Motive to Lie

45.1 Legislation
[Last reviewed: March 2026]

Nil.

45.2 Commentary

[Last reviewed: March 2026]

Palmer v The Queen (1998) 193 CLR 1; [1998] HCA 2 explained a defendant should
not be asked in cross-examination whether there is a reason why the complainant
would invent the allegations because to do so risks a jury wrongly using the defendant’s
inability to provide evidence of the complainant’'s motive for fabricating the events as
lowering the standard to be met by the prosecution of proving those events.

Nonetheless, absence of apparent motive to make a false allegation may emerge in
addresses as an issue at trial and directions guarding against invalid reasoning by the
jury may therefore be required. The principles that must guide a trial judge about
whether a direction must be given on the subject of a complainant’s motive to fabricate
an allegation were comprehensively summarised by Sofronoff P in R v Bevinetto [2019
2 Qd R 320, 330-333 [50]-[61], including the following (footnotes omitted, emphasis
added):

‘Consequently, any submission made by the prosecution upon the issue of proof of
motive to make false allegations must be made in a way that does not lead the jury into
such erroneous paths of reasoning and the trial judge must be alert to ensure that the
way the issue had been dealt with by the parties does not lead to such errors. It is the
trial judge’s responsibility to determine whether a risk of error has arisen and to
determine how to direct a jury so that the error does not crystallise.

It is not a judge’s function to tell a jury how to reason to a conclusion but a judge has a
duty to warn a jury appropriately how to avoid irrational or impermissible modes of
reasoning. In appropriate cases, therefore, a judge will need to warn a jury against
engaging in the kind of erroneous reasoning to which this issue is prone to give rise. That
is not to say that it is necessary to burden the jury with such warnings if they are not
necessary. Alford v Magee remains good law. The only law that is necessary for the jury
to know is so much as to guide them to a decision on the real issues in the case and it
is for the judge to decide what are the real issues in the case. Consequently, it will not
be in every case that the issue of motive to lie will give rise to the risks to which | have
referred.

... The principle that must guide a trial judge about whether a direction must be given on
the subject of a complainant’s motive to fabricate an allegation is that a direction is
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necessary if, having regard to the real issues in the case and having regard to how the
parties have conducted their respective cases, there is a risk that the jury might:

(@) reason, from a rejection of the motive suggested by the defence, to a conclusion
that there is in fact no motive, thereby wrongly enhancing the complainant’s
credit;

(b) reason, from such a rejection, that the accused’s failure to offer a plausible
motive is probative of the absence of motive and of the truth of the
complainant’s allegation’.

In R v Van Der Zyden [2012] 2 Qd R 568, 578-579 [32], Muir JA (with whom the Chief
Justice and Margaret Wilson AJA agreed) held that ‘... the prosecutor having elevated
the absence of any motive to lie on the part of the complainants to a matter “central’
to the jury’s assessment of the case and having positively asserted the absence of
such a motive, it was appropriate that the trial judge’ specifically direct the jury on the
issue along certain ‘lines’ which appear in the sample direction below.

45.3 Suggested Direction

[Last reviewed: March 2026]

The prosecution has submitted that the complainant does not have any motive
to lie.

You must bear in mind that any failure or inability on the part of the defendant
to prove a motive to lie does not establish that such a motive does not exist.

If such a motive existed, the defendant may not know of it.
There may be many reasons why a person may make a false complaint.

If you are not persuaded that any motive to lie on the part of the complainant has
been established, it does not mean that the complainant is truthful. It remains
necessary for you to satisfy yourselves that the complainant is truthful.
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46. Prior Inconsistent Statements

46.1 Legislation

[Last reviewed: March 2026]

Evidence Act 1977 (QId)

Section 17 — How far a party may discredit the party’s own witness
Section 18 — Proof of previous inconsistent statement of witness

Section 19 — Witness may be cross-examined as to written statement without being
shown it

Section 101- Witness’s previous statement, if proved, to be evidence of facts stated
Section 102 — Weight to be attached to evidence

Section 103Z0 — Application of division

Section 103ZY — Direction on differences in complainant’s account

Section 161 — Application of part 6B, divs 1-3 to criminal proceedings

46.2 Commentary

[Last reviewed: March 2026]

The first direction below deals with statements admitted under s 17(1) (concerning
hostile witnesses) of the Evidence Act 1977. It may be adapted for prior inconsistent
statements admitted under ss 18 and 19 of the Act.

Sections 17, 18, and 19 set out circumstances in which, and how, a prior inconsistent
statement may be proved. Sections 101 and 102 deal with the use to which a prior
inconsistent statement may be put and the weight to be attached to it.

See R v Collins [2018] 1 Qd R 364 for a comprehensive discussion of ss 18, 19, 101,
and 102 by Burns J. For a brief, but more recent discussion, on these sections, see R
v WCD [2024] QCA 120.

The first part of the first direction below addresses the matters referred to in R v Perera
[1986] 2 Qd R 431. The last part of the first direction below addresses the matters
referred to in R v Nguyen [1989] 2 Qd R 72.
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Differences in a complainant’s account

The Criminal Law (Coercive Control and Affirmative Consent) and Other Legislation
Amendment Act 2024 (QId) introduced s 103ZY into the Evidence Act 1977. This
provision took effect on proclamation on 23 September 2024. The transitional provision
(s 161 of the Evidence Act 1977) means that s 103ZY applies to all proceedings on or
after the date of proclamation, regardless of when the proceeding commenced, the
offending is alleged to have occurred, or the defendant was charged.

Section 103ZY applies (by effect of s 103Z0) in a trial by jury or judge sitting alone,
that relates wholly or partly to a charge of a sexual offence.

A direction along the lines of the second suggested direction below must be given
where evidence is given, or likely to be given, or a question is asked, or likely to be
asked, of a witness that tends to suggest a difference in the complainant’s account that
may be relevant to the complainant’s truthfulness or reliability.

46.3 Suggested Directions

[Last reviewed: March 2026]

First direction: General direction where there are prior inconsistent statements:

The prosecution relies on a statement by [A] to the police on [the event] that
[describe statement]. The witness gave evidence on oath before you that the
statement was made but was not true, and [summarise evidence].

The previous statement made by the withess is evidence of any fact stated in it.
It is a question for you whether you accept the evidence and, if so, what weight
you attach to it.

In estimating the weight that can be attached to the statement, have regard to all
the circumstances from which an inference can reasonably be drawn as to its
accuracy or otherwise.

You should consider whether the statement was made around about the same
time as the occurrence of the facts to which it relates.

Bear in mind both that the statement was not given on oath (if applicable) and
that you did not have the advantage of seeing and hearing the witness make the
statement, as you do have when witnesses give their evidence before you.

In dealing with a statement such as this—made out of court and more damaging
to the defendant than the evidence the withess gave here in court—greater care
is needed. The statement is not in the same category as sworn evidence before
you.
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[Consider also whether [A] had any incentive to conceal or misrepresent the facts.
Consider also any specific factors that may call the reliability of the prior statement into
question].

You should take into account the reasons [A] gave for giving the statement in
the first place and then for changing [his/her] version of events.

If you find that there are significant differences between the prior statement of
the witness and the evidence the witness gave in this court, and you find that no
acceptable explanation has been provided for the inconsistency, it may cause
you to be hesitant about the witnhess’s accuracy, honesty, reliability and
credibility generally.

(OR, where appropriate, the following may be said):

The only evidence against the defendant is [A’s] previous statement, which
[he/she] has retracted in [his/her] evidence on oath before you. In those
circumstances, you should only act on the statement if you are satisfied beyond
reasonable doubt both that it was made and that its contents are true.

Second direction: Differences in complainant’s account

The defence relies on differences in the complainant’s account to support the
submission to you that the complainant is not a truthful or a reliable witness.
You might think there are other differences.

(It is up to individual trial judges, and it may depend on the case, but consider at this
point whether you might identify the differences (inconsistencies) that have been
highlighted in the case—or differences (inconsistencies) that may not have been
highlighted).

A difference, in an account, includes:

(@) agap in the account; and
(b) an inconsistency in the account; and
(c) adifference between the account and another account.

It is up to you as the jury to decide whether (or not) there are any differences in
the complainant’s account and if there are, whether any such differences are
important in assessing the complainant’s truthfulness and reliability.

But in making that assessment, | direct you that experience shows the following
four things:

1. People may not remember all the details of a sexual offence or may not
describe a sexual offence in the same way each time; and
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Trauma may affect people differently, including affecting how they
recall events; and

Itis common for there to be differences in accounts of a sexual offence;
and

Both truthful and untruthful accounts of a sexual offence may contain
differences.
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47. Privilege Against Self-Incrimination

47.1 Legislation
[Last reviewed: March 2026]

Evidence Act 1977 (QId)
Section 10 — Privilege against self-incrimination

Section 15 — Questioning a person charged in a criminal proceeding

47.2 Commentary

[Last reviewed: March 2026]

Section 10 of the Evidence Act 1977 preserves the common law privilege against self-
incrimination, subject to s 15(1), which removes any claim of privilege by a defendant
in respect of questions relating to the charge presently before the court. Section 15(1)
applies to questions asked of a defendant on a voir dire (R v Semyraha [2001] 2 Qd R
208).

A defendant or a witness is accordingly protected by privilege against incriminating
themself; that is to say, they cannot be required to answer questions where such
answers might ‘lead to incrimination or to the discovery of real evidence of an
incriminating character’ (see Sorby v Commonwealth (1983) 152 CLR 281, 310; [1983]
HCA 10). The defendant has, in addition, the protection of s 15(2) of the Evidence Act
1977 which precludes questions tending to show the commission of other offences
except in certain limited instances.

While it is not incumbent to advise a witness as to an entitlement to claim privilege, it
may be appropriate to do so. If a claim for privilege is made, the court must consider
in deciding whether to uphold the claim whether there is a ‘reasonable ground to
apprehend danger of incrimination to the witness if he is compelled to answer’ (Sorby
v Commonwealth (1983) 152 CLR 281, 290; [1983] HCA 10).

Where a claim for privilege is made by a witness or the defendant in the presence of
the jury, it is necessary to consider whether it may assume significance in the mind of
the jury and accordingly whether a direction should be given in respect of it. Although
there is some support for the proposition that in certain circumstances a jury may be
entitled to draw inferences from a claim of privilege (see Thompson v Bella-Lewis
[1997]1 Qd R 429, 434, 437; R v King [1998] QCA 108), the general thrust of authority
is to the effect that no adverse inference is available (see Cross on Evidence, 14" ed,
[25040]). It is suggested, therefore, that in the usual case an appropriate direction will
be to the effect of that set out below.
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47.3 Suggested Direction
[Last reviewed: March 2026]

A witness [/the defendant], [X], said that [he/she] did not wish to answer some
guestions put to [him/her] by counsel, because to do so might incriminate
[him/her].

The fact that [he/she] successfully made that claim for privilege cannot assist
you in your deliberations. It is not evidence of anything. Nor were the questions
which were asked of [him/her] evidence, and there are no answers to them which
could constitute evidence.

You cannot infer anything, either as to evidence or [the defendant/witness]’s
credibility, from the fact that a claim for privilege was made, and it would be
wrong for you to speculate about why it was made.
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